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FACE FA) 


READER. 


( ourteous Reader, 


greateſt part of the enſuing RExPORTSs 
(for Denominatio fit a parte majori & me- 
liori) would be a ſufficient invitation 
to any underſtanding Reader, not 
only to caſt his Eye upon but ſeriouſ- 
ly to peruſe them; yet becauſe theſe 
two Queſtions may (and no doubt will, and that upon 
ood ground) be made: as, 1. Why they ſhould lye fo 
—— in private hands, vvithout being expoſed to the pub- 
lique vievy ? 2. Why they ſhould be now Printed? 
To the firſt I anſwer, That by the handſome com- 
1 and connexion of them, it may (and that very pro- 
ably) be conjectured, that the honourable Compiler at 
firſt intended them for the publique, but they (after his 
death) comming into private hands, they who became poſ- 
ſeſſors of them, did rather intend their owne, and their 
friends private knowledge and advantage by them, then 
to let 2 communicate therein, for it hath not formerly 
been (neither yet is) a thing unuſuall, for the great and 
learned Profeſſors of the Law, to ingroſſe into their owne 
hands, the beſt and moſt authentick RE OR Ts, for their 
better help, credit, and advantage in the courſe of their pra- 
ctiſe, which being unknown to other men, they cannot 
upon ſudden occaſions, be ready to make anſwer thereun- 
| A 2 to: 


to; and that might be the reaſon why they have not been 
as yet publiſhed. 

To the ſecond Ianſwer, that the Copy (out of which 
this Tranſlation was made) comming out of the Library 
of a reverend and Learned Sergeant at Law now deceaſed, 
and ſaid therin to be written with the proper hand- writing 
of the Lord Po HA (a good ground to conceive that it 
was Authentick ) the Gentleman in whoſe hands it was, 
was earneſtly importuned for the Copy chat ſo it might be 
made publique, to whoſe importunity there was at laſt a 
condeſſention, ſo as ſuch due care might be taken both in 
the Tranſlation and Printing, as not to prejudice the Au- 
thor, or the matter therein contained: And whether that 

condition be fully performed, ſhall be now left to the can- 
did interpretation of the judicious Reader, who cannot 
but know that ſome Erratd's (let the Printer or Correcter 
be never ſo carefull) will follow the Preſſe; but it is ho- 
ped that nothing materiall or ſubſtantiall is committed or 
omitted to the prejudicc of the Work , orof the Compiler 
thereof. There'isan addition of ſome later Caſes in the 
time of King James, and the late King CHARLES, which 
were taken by judicious Pens, as will evidently appear 
by the Caſes themſelves; and I dare ſay, that whoever 
reads them, will neither think his Timeor Money miſpent, 
they being ſuch as are well digeſted, and very practicall. 
I ſhall adde this one thing more, that the principall end of 
this Edition is, the advancement of knovvledge, and to 
impart the good thereof to thoſe who heretofore vvanted 
vvhat is hereby made publick, vvhich may (peradventure) 
be a means to invite others more learned to publiſh other 


things of the like nature, for the benefit of Students, and 
Profeſſors of the Lavv. | 


The 


de DOG TIP Geo oe go 


. — 
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Ls 


Arthur Johnſons caſe 
Auſtins caſe 
Arnold and Dichtons caſe 
Auſten and Monks caſe 
Audley and Joices caſe 
Abbingtons caſe 
Arrunſtels caſe 


Ord Burleighs caſe 
ullock and Diblers caſe 
Burtons and Wrightmans caſe 
Baynes caſe 

Butler and Bakers caſe. 
Burtons caſe 

Baskervill and Brooks caſe 
Brett and Cumberlands caſe 
Bennet and Weſtbechs caſe 
Sir Baptiſt Hixe caſe 
Bernard and Beales caſe 

' Brabin and Tradurus caſe 
Blaxton «nd Heaths caſe 

Sir John Bingleys caſe 
Bowyer and Rivets caſe 
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e Ie, 
THE NAME S 
OF THE 


PRINCIPALL CASES: 


and other CASES vouched in this 
BOOKE. 


fel. 
97 P 
106 p 
183 b 
183 p 
186 p 
176 b 
196 b 
201 b 


385 


100 p 
132 p 
136 p 
137 p 
139 p 


140 ö 
145 p 
147 p 
153 P 


Bein and Wallingtons caſe 159 p 
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P. Stands for Principall Caſe. 
B. Stands jor Avouched Caſe. 


A Rton and Hares caſe 


Block and Harris caſe Ea os | 
Brole and Michels caſe 173 b 
Bidles caſe 179 b 
Sir William Burtons caſe 180 p 


Beven and Oowlings caſe 183 p 
Barker and 1 500mg caſe 184 p 
Buffeild and Byburos caſe 188 p 


Brokesbyes caſe . 189 b 
Brookes caſe | 125 p 
Sir Robert Browne, and Sir Robert 
Strowds caſe 158 
Bell and Stranguryes caſe 203 b 
Bagnols caſe 206 p 
C 


Rocker and Dormars caſe 22 p 
Cæſar and Curtines caſe 35 p 


Callard and Callards caſe 47 p 
Cawdry and Attons caſe 59 p 
Caſe of Armes 121 p 
Cow per and Smiths cafe 128 p 


Lord Chandos and Scullers caſe 145 b 
Conſtable and Cloberys caſe 161 p 
Challoner and Mores caſe 167 b 
Chamberlains caſe 185 b 
Calf and Neiols caſe 185 p 

a Cadmor 


A Table of 


Sb — ——— 


— : p—— — 


fol. 
cadmor and Hilderſons caſe 186 b 


Chambers caſe 202 f 
Crab and Tookers c#fe 204 . 
Cetyer ciſe 207 5 


D 


Acres and Culpeppers caſe 19 b 
Dowie and Gardiners caſe 36 p 
Dillon and Ftaines caſe 76 p 
Dabridgcourts caſe 95 b 
Dickenſon and Greenhows caſe 156 p 


Day and Drakes caſe 170 b 
Dabborn and Martins caſe 177 p 
Drope and Th: yars caſe 178 p 
Dickar 4nd MoMHndf eaſe 200 p 
D:ſmond and John{ons caſe 201 b 
E 

Ar! of Bedfords caſe againſt Ru- 

ſell 3 p 

Sir Francis Engles fields caſe 18 p 
Edwards and Halinders caſe 46 p 


Earl of Shrewsbury and Sit Tho. Stan- 


hops caſe 66 p 
Eton and Monnys caſe 98 p 
Bverets caſe 167 5 


Earl of Pembroke againſt Sit Henry 


Barkley 116þ 
Earl of Shrewsburys cafe 132 

Earl of Northumberland and Dewels 
cile 141 
Empſon and Bathirſts caſe 176 

F 

Enner and Fiſhers caſe I p 

Sir Moile Finches eaſt 25 p 

Forth and Hal boroughs caſe 39 p 

Finch and Riſcleys cale 53 p 


Sir Moile Finch and Frogmortons caſe 


33 b 
Fulwood and Wards caſe 86 þ 
Fennors caſe 109 P 
Fuleher and Oriffins ca ſe 140 p 
Fotter and Taylors caſe 196 p. 


8 | 

'$- bbons and Maltyards eaſe 6p 
A Oravener and Brookes cale 34 p 

Geilles and Rigewayrs caſe 4t p 


Greenhingham & Heydons caſe 98 p 
99 Pp 


Goodale and Wyats caſe 


p 
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| Glover and Humble cafe 
- Gouldwels caſe 


Giffords cafe 
Goldſmith and Goodwyts caſe 186 b 
Sir Henry Gembams caſe 144 p 
Goods cafe 211 p 
H 

Unt & Gotelerscaſe 5p 

Hayes & Allens caſe 13 p 
Haycock & Warn fords ch ſe 14 p 
Hughes & Robothams caſe 30 p 
Humble 2nd Olivers caſe 55 p 
Hel. & Peetis exſc 60 p 
Harry and Farceys caſe 61g 
Sit Rowland Heywards cafe 95 p 
Herbin & Chards caſe 96 p 
Hall & Arrowſmiths caſe 105 P 
Holme & Gees caſe 112 p 


Havengate & Harescaſe 12 6. 147 
Harlo & Wards caſe 


12 
Hare & Brickleys taſe 1 28 b 
Hide and Whiſtlers caſe 146 p 
Hodges and Motes caſt 164 
Hetrtidon and Crowches taſe 167 
Holtome and Evans caſt 169 b 
Hobs and Tadcaſters eaſe 188 b 
Hord & Paramours cafe 201 b 
Higgs caſe | 201 b 
Harriſon & Erringtons eaſe 202 p 
Hebborns caſe 206 p 

3 
Tide and Cheſters caſe 151 
Jenningi & Mayftores caſe 152 
Jorden & Ayliffscaſe 168 b 
Jenkin and Vivians caſe 201 p 
K. 
Kettle and Muſdiis Caſe 50 p 
King and Berys Cafe $7 p 
Kellies Cæſe 1049 
Kirton and Hoxtohs caſe 1159 
The King and Brips caſe 150 p 
Kebles caſe 133 b 
Knigkts caſe 187 b 
King & Merricks caſe 2.0 
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the Principal Caſes. 


L 


Lee a nd Browns caſe 

Lewes and Jeofferies caſe 

een and Dickſons caſe 
king and Wylds caſe 

Leechford and Saunders caſe 


Liverel and Rivets caſe 
Let hams caſe 


| | M 
Min: caſe 

Morgans caſe 
Morgan and Tadcaſtl es caſe 
Montague and Jeofferies caſe 
Mounſon and Weſts caſe 
May and Kets caſe 
Middletons caſe 
May and Samuels caſe 
Mingies caſe 
Sir Arthur Mannarings caſe 


— 


fol. 
128 p 
153 p 
189 p 
126 p 
194 b 
206 b 
210 b 


8 b 
52 p 
55 P 
108 p 


110 p 


1295 
131p 
134 P 
135p 
145 b 


Morley and Sir Richard Molineuxs 


caſe 
Millen and Fandries caſe 


March and Newmans caſe 
Mayor of -Maidſtons caſe, 
Mills and Parſons caſe 


O 


1 5 p 
161 p 
163 p 
180 p 


199 b 


Aks and the Lord Sturtonrs caſe 


| 65b 
Overton and Sydalls caſe 120 p 
Old and Eſtgreens caſe 160 b 
Owen Wards caſe 187 b 
P 
Igots caſe 94 p 
Porramor and Veralds caſe 101 p 
Pollard and Lutterells caſe 108 p 
Sir John Pools caſe 128 p 
Powels caſe 139 p 
pack and Metholds caſe 160. p 
probe and Maynes caſe 192 b 
Petit and Robinſons caſe 203 p 
Ployden and Symes caſe 205 p 
R 


Oper and Ropers caſe 106 b 
Robinſon & Walkers caſe 127 p 


Rawlinſon apd Greens caſe 
Rones caſe 


Richardſon and Cabells caſe 


127 p 
133 P 
1429 


| fol. 
Sir George Reynalds caſe 165 p 
Ryman and Bickleys caſe 129 p 
Reynor and Hallets caſe 187 p 
Rocheſter and Rickhouſe caſe 2923p 
Roſſe and Harviescaſe 206 b 
Riſley and Hains caſe 209 p 
8 
Tocks caſe 37 p 
Smiths caſe 538 
Southwell and Wards caſe gi p 
Sawyer and Hardies caſe 99 p 
Stainings cafe 102 p 
Scot and Mainys caſe 109 p 
Strowd and Wyllis caſe 114P 
Southern and Howes caſe  143P 
Silveſters caſe 148 P 
Stone and Wi: hipoles caſe 152 p 
Sary and Pigots caſe 166 p 
Sharp and Raſts caſe 181 5 
Snaggs caſe 187 b 
Sherry and Richatdſons cafe 15 p 
Smithers eaſe 109 b 
Scheverel & Dales caſe 193 p 
Sanders & Meritors caſe 200 p 
Staple & Kings caſe 206 b 
Savile & Wortleys caſe 207 p 


Sparman & Sherwoods caſe 222 p 
| T 


11 & Traffords caſe 8 p 
Taunton & Raries caſe 106 p 
Tailours caſe 133 p 
Thurman & Coopers caſe 188 p 
Talbot and Sir Walters Lacens caſe 


| 146 p 
Turner and Dennis caſe 169 
V 
\/ Avghats caſe 134 p 
W 


Ood and Downings caſe 10 p 


| \ \ Webly and Skinners caſe 85 p 
Wood and Matthews caſe 1o2 p 


Weſtcot and Cottons caſe 13Op 
Wrenhams caſe 135p 
Wootton and Byes caſe 136 p 
Wards caſe 144 p 
Webb and Paternoſters caſe 151 p 
Weſtermans caſe 151 p 
Wales caſe 160 9 
Welden and Beſies caſe . 
Wicks caſe 186 b 
Williams and Vaughans caſe 186 b 
Willers caſe 197 b 
Whelhorſeys caſe 203 p 


Woodroof and Vaughans caſe 210 q 
| CASES 
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Reported by 

SX. JOHN POPHAM Knight, 
Lord chief Juſtice of ENGLAND. 


In the time of Queen ELIZABETH, and written 


with his own hand in French, and now faithfully done into Ex- 
g/iſh: to which are added ſome remarkable CASE S, Reported 
by other Learned, and Judicious Pens, fince his death. 


m 


Fenner verſus Fiſher. 
Aich.34. and 35.Elis. Reginæ, in the Kings Bench 


a Treſpalſe bzought by Juſtice Fenner againſt An- 
de Fiſher, foz a Treſpaſſę done in the Parſonage 
© heuſe of Crayfords in the County of Kent, 30. Maij 
= 24. of the Queen, the Defendant pleaded that one 
was leiſed of the ſame. Meſſuage in 
his Demelne as of kee, and being ſo ſeiſed, the 
* dap ok, in the lame pear, did denſe it to. 
the Defendant koz two years, from ſuch a Feaſf 
| Shea ; then laſt paſt; by virtue of which he entred and 
was poſſcſſed , untill the Plaintiff claiming by colour ofa Deed made cf the 
fap) Wright where nothing-paſſed by the Deed , upon which the Defendant 
entred, Fc. The Plaintiff replies by pꝛoteſtation, that the ſayd Wright was 
not ſeiſed as the Defendant hath alledged ; And fox Pleaſaith , that the ſapd 
Wrichr did not let it to the Defendant, as the Defendant hath alledged; upon 
which being at Jue;and found fo2 the Plaintif; Ackinſon moved,that;Judgment 
gught not to be given fo2 the Plaintiff, becauſe that he hathnot made any Ti⸗ 
tie by his Replication, foz by 9 E. 4. 49. In Treſpaſſe the Defendant pleads 
in Par and gives colour to the Plaintiff, it is taken foz a Rule that the Plain- 
tiff ought to make Title: Cook anſwered, that ge needs not to make Title in 
this caſe, but that it ſucticeth to traverſe the Br without making a Title, and 
ſap) that in 22 6. 4. Fan. Hreſpaꝶ, It is adjudged that in Treſpaſſe the Plain ⸗ 
tick map traverſe the Bar withaut making Title in his Replication ; and 
here in as much as it is acknowledged by the Dekendant, that Wright did vez 
mile it to the Plaintiff, and that this is a Leaſe at will at the leaſt not defeated 
bp his own ſhewing, but by the Leaſe made to the Defendant, this being tra⸗ 
berſed and found againſt the Defendant. The Plaintiſk by the acknowledg⸗ 
ment of the Defendant himſelf, hath a good Title againſt him to enter into 
the Land, and by it the Defendant by his Ke-entry is become Treſpaſſoz to the 
Plaintiff ; and he ſayd, that in 2 E. 4. fol. Jn Treſpaſſe where the Defendant 
pleads that he let the Land to the —_ foz another mans life; and that — | 
144 g 
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Fenner verſus 
Fiſher. 


foʒ wh:ſe life it was, was dead, upon which he entred, and it is adjudged that it 
lutkiceth fo2 the Plaintiff to maintain that Ccituy & vie was pet living without 
making any other Title: And yet theſe reaſons Clench and Gawdy held the Kes 
plication good, to which Popham ſapd, that we as Juſtites ought not to adjavge 
fox the Plaintif where a good e fozmall bar is pleades as here it is. But herby 
the Recoꝛd it ſelf which is befoze us, we cannot ſee that the Plaintiff hatſWrood 
cauſe of Action: And therefoze J agree that in Treſpaſſe in ſome c the 
Plaintiff may Traverſe the Bat, oz part of it, without making any other Title 
then that which is acknowledged to the Plaintiff by the Bar, but this alwaies 
ought to be where a Title is acknowtebged te the Plainfiff by the Bar, and by 


Derendant is good 
nd 


kendant himſelf a good 
Title agatalſt him , by reaſon of the firſt Eſtate c will acknowledged by the 
Defendant to be ts the Plaintiff, and now not defeated : Bat in the ſame caſe 
he cannct traverſe lye Feoffment ſuppoſed to be made to the fayd J. K. to the 
Dofendant, without an eſpeciall Title made to himſelf ; foz albeit that J. M. 


did not enfexF the Defeudant, but that the Defendant dilleiſed him, oz that 


he cometh to the Land by another means , yet he hath a good Title againſt the 
Plaintiff by his firſt Poſſeſton, not detroyed by any Title Paremouat, by any 
matter which appeazeth by che Reco2d , upon which the Court is to adjudge ; 
aud with this accoꝛd the opinion of 31 E. 4. 1. That the materiall matter cf 
the Bar oaght aiwaies to be traverſed, o2 other wiſe that which upon the plead⸗ 
ing is become to be materiall , and that which the Plaintiff traverſed here, to 
wit, the Leaſe made by Wright to the Defendant is the mater tall paint of the 


Bar which deſtroyeth the Title Paramount acknowledged to the Plaintiff by. 


the colour given in the Bar which is good withcut another Title made: 99 
nate. well the diverſity where in pleading in Treſpaſſe the firſt Poſlelli⸗ 
on is acknowledged in the Plaintiff by the Bar, and where it appeareth 
the pleading td be in the Delendant, and where , and by what mattor the fir 
Paelſcfſton atiuiawiedged in the Plaintiff by the Bar is avaided. by the ſame 
Bar; And upon this, Judgment was given foz the Plaintiff, as appeareth in 
34. and 35. Ellz. Kol. 4 | a d 
| Earl 


& 3 
4 1 43 — 
e 


al... — — 


Earl of Bedford verſas 3 
Eliz. & Anne Ruſſell. 


Earl of Bedford, verſus Elia. & Anne Ruſſel. 
Mich. 44. and 35. Eliz; 


2. N tho Court of Wards, the Caſe was thus, between the now Earl of B-d- 1, che Coure 
tord, and Elizabech and Anne the Daughters and Þeirs of Jobo, late-Lo2d of Wards. 
Ruflſell, which was put ten times to all the Juffices to be reſolved : Francis late 
Earl of Bedtotd, was ſeiſed of the Pannoz of Baruake Chaldon, & c. in Commi:aiu 
Dorſer, in his Demeſne as of fee, and ſo ſeiſed the fourth pear of Queen Elz. of 
it enfeoifed the Lozd ©. John of Bletſoꝛ, and others in fee, to the uſe of himſelf 
foz fozty years, from the date of the ſapd Deed , and after to the uſe of the ſapd 
John then his ſecond @on, and the Yeirs Males of his body; and foz default of 
ſuch Iffne, then to the uſe of the right Yeirs of the ſayd Earl the Fecifoz fo; e⸗ 
ver: Afterwards Edward Led Ruflell Son and Heir apparant to the ſayd 
Earl dyed without Jfſue, and after the ſayd John Lo20 Ruſtell dyed withcut ACſ- 
ſue Male, having Jae the ſayd two —— afterwards to wit 27 Elx. the 
ſayd Francis Earl of Bedford, by Andentute made between him andthe Earl of 
Cumberland and others in confideration'of the advancement of the Peirs wales 
of the body of the ſayd Earl, which by cenrſe. of deſcent ſhould 82 might ſucceed 
the ſayd Gurl, in the name and dignity ef the Ear ldome of Bedtord, and fo2 the 
better eſtabliſhment of his Loxdſhips Watrthozs and Hereditaments, in the 
name amd blood of the ſayd Earl, cobenanted and granted with tha ſayd Cove- 
nantess , that he and his Peirs hereafter ſh Al ſtand ſeiſed of the ſayd Waimezs * 
(among others) to the ule of himſelf foz like, Without impeachment of Waſte, 
and aftor his veceaſe to the aſe of Francis the Lon Ruſſell, and the Yeirs Hales 
of his boby; t fo; default of ſuch JCue, ts the uſe of Sir William Ruſſell Knight, 
his yamgeſt Don, and the Yeirs Pales of his body, with diverſe Remainders 
over : alter Which the ſayd Francis, Le Ruſſell did, having Iſſue Edward the 
now Earl of Bedford, and after this the ſayb Francis late Earl of Bedford dyev 
alſo, and after the Deanghters of the ſay John Lozd Ruſſell, oz the now Earl of Hue 
Bedtord, thall have theſs Þannozs of Barunke, xc, was the queſtion z and upon 
this it was atgned by Cook, Sollmtonand ethefs, fo; the Daughters, that an uſe 
at Common-law, was but a confidence put in fome to the benefit ond behaof of 
sthers; and that Confcience was to give remedy, but fs; theſe foz whoſs avails 
ths confidence was, and that was in this Cale, foz the ſayd Daughters which 
wors the vight Heirs to the fayd Francis fate Earl of Bedford, upon the firſt con- 
deyante made 41 Elir. fez the confidence that he put in the Feoffees, as to the 
pꝛollts that he himſelf was to have, was but foz the foty pears, and how can any 
ther ſay that he ſhall have any other Eſtate, when he himſelf ſaith, that he will 
have it but fo2fozty years; and therefoꝛe in this caſe his right Yeir ſhall take as 
a Pnrchafoz, by the intent of the Fooffo2 which hath power to make a dilpoſi⸗ 
tion of the nfs at his pleaſure, and his pleafare (as appeareth) was to have it 
ſo, and it is not as i the uſe had been limitted to be to himſelf fo life with ſuch 
& Remainver over, in which Caſe the nſe of the Fee by the operation of Law 
ought to execute in himlelf fo: the Kree⸗hold which was in him befoze: As 
whers Land is given to one fo2 life, the Remainder to his right Yeirs, he hath a 
Fes⸗ſimple executed, bat here he ſhall have but an Eſtate fo; fo:ty years pꝛe. 
ce dent, and that the Fee-ſimple cannot be executed by ſuch a limitatien made 
to the right Heirs; but in caſe ofan Eſtate for years only pꝛecedent ſuch a li⸗ 
mitation to his right Yeirs afterwards is not good, but in caſe of an uſe it is o⸗ 
therwiſe, ko it may remain ta be executed, to be an uſe in Eſſe where the right 
Yeir ſhall be, and therefozo not fo be reſembled to an Eſtate made in Peſſoſſi- 
un. And an Uſe is alwaies to be guided acco2ding to that which my be colle- 
ted to be the purpoſe and intent of the parties: And therefoze if a man mike 
nn Crate of his Land without limitation of any Uſe oz confidence, the Law 
dall cap that it is to his own uſe; but if it be upon confidence then it chall be 8 
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the Uſe of the party to whom it is made, 02 acco2ding to the confidence which 
Hall be abſolute; oꝛ accozding to that which is li mitted, which may alter that 
which otherwiſe ſhall be taken upon the generall confidence, as 30 H. 6. Fitz. 
Devne, It a man deviſe Lands to another in Fee, he hath the uſe and Titls of 
it, but if it be limitted to his uſe fo2 his life only, the uſe of the Fee ſhall be to 
the Heir of the Deviſoz, fo by the limitation his intent ſhall be taken to be o⸗ 
therwiſe;then it Could be faken if this limitation had not been;and in as much 
as in thts saſe the Earl reſerves to himſelf but the uſe foz years , it is evident 
that his intent never was to have the Fee, to ſurrender this Term, which per⸗ 
haps he intended to be loz the benefit of his will, which hall be defeated con⸗ 
trary to his purpoſe,if the Fes ſhall be allo in him by the death of the ſayd loho, 
without June Male, and tycrefoze the ſayd Daughters ought to have the Land. 
And on the other part it was argued by Glanyill Serjeant, and Egerton the At- 
torney Generall, that this limitation made to the right Yeirs, is void in the 
ſame manner, as if a man give Lands fo another foz life, the Remainder to the 
right Yeirs of the Fecffoz, in this caſe the Heir ſhall take by deſcent as a Re- 
verſion remaining to the Fecffoz, and not as a Remainder deveſted out of him, 
foz the ancient right pziviledge the Eſtate which he may take, and therfoze he 
ſhall take it by deſcent and not by purchaſe; foz the name of right Heir is not 
a name of purchaſe betwirt the Anceſtoꝛ and his heir, vecauſe that doth inſtance 
that he happeneth to be heir, he takes it by deſcent, and then it comes too late 
to take by purchaſe ; And another reaſon that the Daughters (hall not have it 
is, becauſe that when Sir lohn Ruſſell dies without Iſſue Male, which Eſtate 
might have pzeſerved the Remainder, if it ſhall be a Remainder , there was 
not any right heir et the ſayd Fre ci ar l of Bedford to take this Remainder, 
becauſe that the ſayd Earl ſurvivedhim; And therefoze it is to bee reſembled. 
to this Caſe ; Land is given in Tail, the Remainder to the right Yeirs ol 
I. G. the Donee dyes without Allue in the life of J. G. in this cale, albeit 


err 


the Land after the death of the hupband, oz the Lellee, foz if the husband had de⸗ 
| viſed 
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75 Hunt verſus; 
Gateler 


viſed tbe ſame Land to an eſtranger, pet the Wife ſhall have it and not the 
Devilee, as it happened in the Caſe of Matthew Smith, who made firſt ſuch a 
Deviſe of a Term of his M ife, aud pet the Wife had it; becauſe that by the 
death of the husband ( befoze which the Deviſe did not take effect ) the wife 
had it in her fir Right not altered in the life of her Hausband; but it was a⸗ 
greed in this caſe by all the Court, that the Leſſee ſhall have it during his 
Term, for as the husband during his life might contract for the Land fo2 the 
whole term which the wife had in it, ſo might he do foz any part of the term 
at his pleaſure, foz if he may deviſe the Land for one and twenty years to be⸗ 
gin preſently, he alſo may make it to begin at any time to come after his 
Death, if the term of the Wife be not expired, but for the Remainder of 
the term of the husband, made no diſpoſition during his life, the Uife ſhall 
have it, which by Popham this Caſe happened upon a ſpeciall Uerdict in the 
County of Somerſet, about 20 Eli. Where he and Sergeant Baber were Pra- 
ctiſers in the Circuit there, to wit, the Lands were demiſed to husband 
and wife foz their lives, the Remainder to the Durvivoz of them foz years, 
the Yusband gzanted over this term of years and dyed, andthe queſtion was 
whether the Wife Gall have the term of pears or the Gꝛanter, and adjudged 
that the UWife (hall have it, and it was upon this reaſon, becauſe there was 
nothing in the one oꝛ the other to gzant over, untill there was a Survivoz ; 
And the ſame Law had been if the Uife bad dyed after the G2zant , and the 
PYugsband had ſurvived, pet he ſhall have the term againſt his own Gzant ; 
as if a Leaſe were made foꝛ Life, the Remainder foz years to him which ſtril 


cometh to Pauls, if A. grant this Term fo years to another, and afferwards- 


A. is the firſt which commeth ts Pauls, pet the Gzantee ſhall not hade this 
Term becauſe it was not in A. by any means neither in Intereſt noz other⸗ 
wiſe untill be came to Pauls: Ag if a man make a Leaſe foz life, the Re- 
mainder to the Right heirs of J. S. J. S. hath Iſſue a @on which ſelleth this 
Remainder, and afterwards I. S. dyed, this Son being his Heir notwithſtau⸗ 
ding his Dale, he ſhall have this Kemaindex e not his Ozantee, betauſe it was 
not in him at the time of his Gzant, but by a matter which cometh, Ex poſt 
facto, to wit the death of his Father, and afterwards Judgment was given in 
the firſt caſe,that the Gꝛantee ſhal have the term gꝛanted to him by tbe Yus- 
band, and that the Wife ſhall not have the term during this Leaſe 


Hunt Verſus Gateler. | 
Mich. 34. and 35 Elix. in Commun. Banco. 


[ Na Replevin between Hunt Plaintiff, and Gateler Avowant in the Com- 
mon Pleas, which was adjozned foz difficulty into the Exchequer Chamber, 
the Caſe was thus, Tenant in tail, Remainder in Fee, he in Remainder in 
Fee grants a Rent-charge in Fee ou? of the ſame Land, to begin after the E⸗ 
{fate tail determined, Tenant in Tail ſuffer a common Recovery with a 
Uoucher oder, to the uſe of the ſayd Hunt in Fee, and dyed without Aſſue in- 
heritable to the intail, and whether Hunt ſhall now hold the Land charged 
with the Rent,was the queſtion; and after that it had long depended , and 
was many times argued in the Common Pleas, and Exchequer Chamber, at 
Hertford Term it was at laſt reſolved by all the Juſfices and Barons unant- 
moullp, that the tapd Rent charge was gone by the Recovery, although the 
Eſtate tail was expired, becauſe that he which is in, is in under this Intail: 
And therefoze P opham ſayd, ſuppoſe that the Tenant in tail himſelf befoze 
the Recovery had gzanted a Rent charge out ot the fame Land, oz had made a 
Leaſe foz yeers,c2 had acknowledged a Statute, all theſe had been good, and 


to be executed againſt him which cometh in under the Recovery,notwith&an- 


ding that the Eſtate tayl had been A” A foz want ol an heir ny 
0 


Vide this caſe 
Cook lib. 1261. 
by the name 
of Capels caſe, 
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Gibbons werſus —_— 
and Martin. 


Vide this caſe 
iu Cook lib: 8. 
130 Ther- 
ford Scbolies 
caſe, 


to the intail, foz he which recovereth cannot lap that he againſt whom he 
recovered had but an Eſtate in tail, and if his Leaſe remain pet good (as 
all agreed it did) how can the Leaſe, a Rent granted by him in the Remain- 
der de good alſo, foz the one and the other cannot ſtand together, and there- 
foze all the Leaſes, Charges, o2 Statutes acknowledged oz made by him in 
the Remainder , are gon and avoided by the Recovery had againſt Tenant 
in tail. To which opinion all the other agreed, and Popham ſayd further, 
Chat he in the Kematnder upon an Eſtate tail, cannot by any means plead 
to defend his Remainder, unleſs the Tenant will as by venching of him, 
and therefore ſhall be bound by the Act of Tenant in Tail, where the Eſtate 
it ſelf is bound as here it is by the Uoucher, and then they which come in by 
him in the Remainder by way of Leaſe, Charge, oz Statute, (which are 
not ſo much favoured in Law as Tenant in tail himſelf ) be in better con- 
dition then he in the Remainder himſelf is; for he in the Remainder upon an 


Eſtate tail cannot put moze into the Mauth of the Leſſee oz Gzantee to de-, 


fend their Eſtates, then he himſelt could have to defend his Remainder, and 
this is the reaſon that ſuch a Termer oz Gzantee ſhal! never falſiſie the Re- 
covery had againſt Tenant in tail, as the Gzantee oz Termer ſhall do which 
cometh in under Tenant in tail againſt whom the Recovery was had, foz 
there as the Tenant in tail may plead to defend his Poſſeſſion and Eſtate, ſo 
may his Termer oz Gzantee of a Rentchargs do, foz by the Demiſe oz 
Gzant made, the Tenant in tail hath put all the Pleas info their mouthes 
foz their An tereſts which he himſelf had to defend his Night and Poſſeſſion , 
which they may plead foz the time to defend their Poſſeſſtons and Rights as 
well as the Tenant in tail himſelf may do, and this is the reaſon that ſuch 
may faififie Recoveries againſt their Leſſozs oz Gzanfozs, if they be not had 
upon the meer right Paramount , which he that cometh in by ſuch a Re- 
mainder as befoze cannot do, foz ſuch a one in Remainder cannot be received 
to defend his Right, but his mouth is meerly fozecloſed to do it, and by the 
ſame reaſon are all thoſe which come in by ſuch men fozecloſed to defend 
their Intereſts oz Eſtates, and upon this Judgement was given in the ſams 
Tearm in the common Pleas, | 


Gibbons verſus Maltyard and Martin. 


13 an Ejectione firmæ, bzought in the Rings Bench by John Gibbons 
Plaintiff, upon a Demiſe made by Edward Peacock the Son, of Lands in 
Croxton, in the County of Norfolk, againſt Thomas Maltyard and John Mar- 
tin, upon a ſpeciall verdict, the cals appeared to be thus, to wit, that Sir Ri- 
chard Fulmerſton Knight, was ſeiſed of the ſayd Lauds ( amongſt others ) 
holden in ſoccage in his Demeſne as of Fee, and being ſo ſeiſed by his laſt 
Mill in Mziting, made 9 Eliz. Oꝛdained that a Deviſe ſhall be made by his 
Trecutozs that a Pzeacher ſhall be found foz ever to preach the Moꝛd of 
God in the Church of Saint Maries in Thetford, four times in the year, and 
to have foz his Labour ten ſhillings foz every Sermon. And further he de⸗ 
viſed to his Executozs and their heirs certaine Lands and Tenements in 
Thetford afoꝛeſaid to this intent; and upon this condition , that they oz the 
Dur vivo; of them within ſeven years after his deceaſe, ſhould pꝛocure of the 
Queens Yighneſs fo erect a free Grammar School in Thetford foz ever to be 
had and kept in a houſe by them to be erected upon part of the ſapd Land, x that 
they (hal aſſure three of the ſaid ienements for the houſe and Chamber of the 
School maſter and Uſher, and their @ucceſſozs foz ever; and foz the other te⸗ 
nement, that they ſhall make an aſſurance of it foz the Mabitation of fonr 
poor people (two men and two women) foz ever. And foz the better 
maintenance of the ſayd Pzeacher, Schoolmaſter, Ucher, and Pooze people , 
be 


Gibbons 22 Maltyard? rt 7 Fe 
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he deviſed (amongſt others ) his ſayd tene ments in Croxton to his Execu⸗ 
tozs foz ten years foz the perfozmance of his Mill, and aftec this he deviſed 
them to ir Edward Cleer, and Frances his Wife (the Daughter and 
Heir of the ſayd Sir Richard, and to the Yeirs of the ſayv Sir Edward, 
upon Condition, that if the ſayd Sir Edward his Heires oz Aſſignes , 
befoze the end of the ſapd ten years ſhall aſſure Lands oz Tenements in 
poſſeſſion to the value of five and thirty pounds a year, to the ſayd Erecutozs 
oz the Sur vi voz of them, their Heirs and Aſſignes, oz to ſuch perſons their 
heirs o2 Ducceſſozs as his ſayd Erecutozs oz the Survivor of them ſhall 
name 02 aſſigne foz and towards the maintenance of the ſayd Preacher, 
Schoolmaſter, and Uſher ,in the ſapd School houſe, c. and foz the releif of 
the ſayd pooz people in the one of the ſayd honſes, accozding to the Dzdinance 
as he himſelf in ths ſayd Till had declaret,o2 otherwiſe as by his Erecuto:s 
92 the Sur vi voz of them Chall be pꝛeſcribed. And if the ſayd Sir Edward and 
his Yeirs ſhall make default in the aſſurance of the ſayd Land by him to be 
aſſured as afozeſayd,then hee will that immediatly upon ſuch default, his 
Crate, and the Eſtate of the ſayd Frances (hill ceaſe in the ſayd Lands in 
Croxton, xc. and then hs deviſe the ſame Lands to his Erecutozs and their 
Peirs fo2 ever to the uſe of them and their heirs upon truſt and confidence 
that they oz the dur vivo of them and thetr Yeirs ſhall allure the ſame, oz o⸗ | b 
therwiſe yearly diſpoſe the profits of them in finding the ſayd Pꝛeacher and o⸗ 
| ther charitable wozks as afozeſayd) and made Edward Peacock Father to the 
, Leſſoz, ( whoſe Heir the Leſſoz is) and others his Executozs, and dyed 9. 
| of the Queen, after whoſe Death all the Cxecutozs refuſe to be Executoꝛs. 
The ſeven years paſſe without the effabliſhing of the@chool,and other things 
accozding to the Will foz the fürſt part of it, whereby the Land in Thetford 
was fozfeited to the heir foz the Condition bzoken , and within the ten years 
Sir Edward Cleer made a Feoffment of Land fo the valus of 35 l. a year to 
the ſurviving Erecutoz, foz the uſe of the @chool,but with acondition contrarp 
to the Mill, and no Livery wao made upon the ſayd Feoffment, but it was 
inrolled of Recozd in the Chancery, whereby the fayd Dir Edward had bro- 
ken the Condition annexed to his Eſtate, andalſo during all this time 
neither the Executots noz their Yeirs had done any thing in finding the 
Pꝛeacher oz the other wozks of charity with the profits of the ſayd Lands in 
Croxton, oz in aſſuring of it accogding to the Mill, and pet the ſayd Edward 
Peacock the Don in September 32. Eliz. being Heir to the ſurdiving Exe- 
cutor, entred into the Land in Croxton, and demiſed it to the Plaintiff foz 
ſeven years, upon which the Defendant as Servant, and by the commande- 
| ment of Sir Edward Cleer, and of Edmund the Son and Meir of the ſayd Frans 
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ces ( who was then dead) entred, upon which entry and Tjeament the A- 
{ - tion was bzought, and if was moved by Godfrey and others that the entry 
; of the Defendants was lawfull, firſt in the right of the ſapd Dir Edward, be- 
| cauſe that his Eſtate by the Statute of 2 3. H. 8. cap. was without con- 

dition,oz determined;becaulſe that by this Statute all the uſes limited in ſuch 

a manner are made void, becauſe they are in the nature of a Portmain, as 

may appear by a Pꝛoviſo at the end of the lame Statute foz a certain perſon 

of Norwich who had Deviſed Lands foz the eaſe of the poor Anhabitanfs of 
| the ſame Citty, in Mares and Tallages, and fo2 cleanſing of reefs there 
and foz diſcharge of toll, and Cuſtome within the , all which were good 
uſes, and not tending to Superſtition, aud pet it it had not been foz the Pro⸗ 
viſo they had been gon by the body of the Statate : And the Statute ozdained 
alſo, that every penalty and thing which ſhall be deviſed to defraud this Sta- 
tute ſhall be void ; and if this vs not help them, yet the Gntry made in the 
right of the ſayd Heir, of Hir Richard Fulmerſton, is good; foz the eſtates of 
the ſayd Executoꝛs are alſo bound as with a tacite condition that theſe things 


ſhall be performed which are not done, and therefore the entry in right * the 
| eir 
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heir is lawfull, fo2 the w3zys Ad propoſitum, ea intentione, and the like 
in a Mill are good Caaditions which Gaudey agreed, & vouched the caſe 28. 
AT. Pl. but it was after often argument agzeed by all the Court that the firſt 
exception was to no pur pale, foꝛ they conceived that this Statute was to be 
taken to extend only to the uſes which tend to Superſtition, as might be col- 
lected as well by the wazds of it in the very body ol the Ac at the beginning, 
as by the time in which it was m we, fo2 at this time they began to have re- 
ſpec to the ruine of the authozity of the Pope, and to thz diſſaluttan of the 
Abbies, Chantries, and the like : And by Popham, the P2oviſo was put in 
the Statute,but fo2 ſatisfaction of the Burgeſles of the ſame City at this time, 
and not foz any neceſſity as oftentimes it happens. And foz the other point, 
he ſayd,that it appeareth fully by the Mill that it was not the intent of the 
ſapd Sir Richard ts have the Land in Croxton bound with any condition in 
the poſſeſſion of his Erecutozs , o2 with any other matter which determine 
their Eſtate, foz the Moꝛds, that they ſhall have it upon truſt and confidence, 
exclude all conſtraint which is in every condition, and the Mill is, that they 
ſhall have it to the uſe of themſelves and their Heirs fo2 ever, which cannot 
be if it hall be abzidged by any Limitatton oꝛ Determination: And he ſayd, 
that the Lozd Anderſon demanded of him a Caſe which was adjudged in the 
Common Pleas 29. Eliz. Rot. 639. which was thus, Dae Michel made a 
Leaſe foz years rendting Rent, and foz default of payment a re-entry, with 
Covenants on the part of the Leſſee ts repair the Meſſuages, gc. and the 
term continuing, the ſayd Michel, by his Will in Waiting, deviſed theſame 
Land to the ſapd Leſſee foz mie years then hee had to come in it, rendring 
yearly the like Rent, and under the ſame Covenants which he now holds it, 
and dyed, and afterwards the firſt term expired, the Leſſee docs not repaire 
the Youſes, andthe queſtion was, whether by this he hath fozfeited his term, 
and adjudged that as to this it was not any condition, and a Covenant it could 
not be, foz a Covenant ought alwaies to come on the part of the Leſſee him⸗ 
ſelf, which cannot be in this caſe, foz he doth not ſpeak any thing in the 
Mill to bind him, but they are all the woꝛds of the Deviſoz himſelf which 
compꝛiſed in a Mill, and it never was his intent to have it to be a condition, 
and therefoze void as to the Leſſee to bind him either by way of Covenant oz 
Condition, ſo here, xc. And foz the ſayd Feoſfment enrolled without Lives 
ry, it was agreed by all, that it was not of any force to make the Land to 
paſſe to the Executors, but the enrolment conclude him to ſay not his Deed ; 
And alſo that the Executoꝛs refuſe to be Executozs,this ſhall not hinder them 
to take by Deviſe as to the Inheritance, whereupon it was adjudged that the 
Plaintiff ſhall recover as appears. 


Thomſon Verſus Trafford. 
Hillary Term 35 of Queen Elizabeth, 


Nan Ejectione fi:mz, between John Thomſon Plaintiff,, and Thomag 

Trafford Delendant, the caſe was thus, The Pzeſident and Schollers of 
Magdelen Colledge in Oxford, 20 Decemb. 8. Eliz Did let a Meſſuage in 
the Bur reugh ef Southwark, to which no Land appertained to William Stan⸗ 
diſh foz twenty years, from the Feaſt of S int Michael next enſuing, ren⸗ 
dring the ancient Rent, and 25. Octob. 2 I. Eliz; they did let the ſame Meſ⸗ 
ſuage to the ſame Stand iſh foz twenty prats from the Feaſt of Saint Michael 
then next enſuing, rendring alſo the ancient Rent, and 31 Auguſt 30. Eliz, 
The Pꝛeſident and Schollers made a new Leaſe of the ſame Peũuage to 
Dir Geoi pe Carew Knight, foz twenty years, fram making of the Leaſe ren- 
dring the ancient Rent, which Leaſe was conveyed by mean Aſſignments 
to the Platntiff,upon which the Action was bzought againſt the ſayd Trafford 
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whic h had the Intereſt of the ſayd Standiſh by mean Aſſignments : Popham 
ſaid, that Ipſo facto upon the laſt Leaſe made, and annexed by Staadiſh, the 
firſt Leaſs was determined and gone, foz this laſt contract diſſolves the firſt 
when the one and the other cannot ſand ti as they cannot here, be- 
cauſe the one intermix with the sther, and fs was the opinion in the Cam- 
mon Bench about 1 Eliz, in the caſe of the Abb ot Barking, of which J have 
ſeen a Repozf. _ | 1 | 


And here Standiſh before Michaelmas, next after the ſecond Leaſe 
made to him could not grant over his firſt term to be good. ta the Grantee , 
ti; it this ſhould be, the ſecond term (hall not be good to Standiſhg but foz 
the remnant of the years after, the firſt term finiſhed, which cannot bs be- 
cauſe it ſtandeth in the power of the Grantoz with the aſſent and acceptance 
of the Grantee to make the ſecond Grant good, faz the. whole term, to wit, 
from Micha elmas, and this cannot be but by a determination in Law of the 
firſt term immedtatly, which is made by his own acceptance, and therefoze a 
pzejudice to none but himſelf, and Volenti non fit injuria, and the firſt Term 
cannot have his continuancs untill Mich. but is gone pzeſently by ths accep- 
tance of the ſecondLeaſe in the whole, foz the firit contract which was entyre 
cannot be ſodiſſolved in part, but in the whole, as to that which the party bath, 
and therefoze the firſt Term (as the caſe is here) is gone in the whole, to 
which Clench and Gaudy agzeed : And if ſo then this laſt Leaſe to Standiſh 
was but as a Leaſe made to begin at a time to come, which is made good by 
the tat. of 14 Eliz.if it do not exceed the time of 40 years from the making 
of the Leaſe; foz the purpole of this Act was, that Colledges and the like ſhall 
not x — 2 pro's ara was, be- 
cauſe that by ſuc ever lion 4 e er d to have their 
Rent of the particulat Tenants foz the time: And therfoze in od... 
be 
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the Counteſſe of Suſſex , who had a Joynture aſſured to her foz 
Act of Parliament, with a Pzsvils, that the Earle her Yusband might 
demiſe it foz one and twenty yeares, rendzing the uſuall Rent, where 
the (ayd Earle had made a Leaſe foz one and twentie yeares, accezding 
to the @tatute, within a yeare befoze the end of the ſame Leaſe, the ſaid 
Earle made a new Leaſe of the ſame Land to Wroth his Servant fo; one 
and twentie yeares , to begin after; the end of che fozmer Leaſe, rendzing 
the uſuall Rent, and died, the ſaid Ccunteſſe avoided this laſt Leaſe 
by Judgement given in this Court, becauſe it wall be intended to be a 
eaſe in'Poſſeſſion , which he ought to make by the Pꝛobiſo, from the 
time cf the making of it, otherwiſe by ſuch perverſe conſtruction , the 
true intent of the @tatute ſhall be utterly vefrauded. But here to make a 
eaſe foz twentie veares to one in Poſſeſſion , and to make another Weaſe 
to another foz twentie yeares , to begin after the end of the fozmer Leaſe , 
is good, becanſe that the jone and the other do not exceed the foztie yeares 

And the Auftices of the Common Bench the ſame day at Sergeants 
Inn agreed to the opinion of Popham toz the determination of the whole 
firſt Term, by the taking of the ſecond Term by Standiſh. 
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po reef ef i. c 
t ba: 46 Ward verſus Downing. 


I? an EjeRione firmæ che by Miles Ward againſt Robert Downing, 
he caſe was thus; Dae Robert Brown was ſeiſed of certain Lands in 

in the County of Norfolk. in his Demeſne as of Fee (whith 
were of the nature of Gavelkind) and had ſue George his eldeſt San, Wit- 
liam his middlemoſt Son, and Thomas his poungeſt Don, and being ſo ſeited 
6 Decem.1 559.made his Teſtament in wziting, by which he deviſed the ſapd 


- 


Tenements in theſe wozds. | 1 015 J 
Item, I give unto Alice nig wife the uſe and occupation of all my Youſes 
Wien, J wilt that Crone tap on hall havs ater the deccaſo of hi 
Item, J will, corge my Don ſhall have after the deceaſs of his Ma⸗ 
ther all thoſe my Pouſes So Laws > wherofthe uſe was given to his ſayd 
Mother fo; the term of her life , Lo have and to hold to him and his Yeirs 
foz ever, and if the _— ge bye v t Iſſue of his body lawfully be- 
gotten, then J will my ſaxd ſhall in like manner remain unto Willi- 
am my Don and his Yeirs foz ever. And J will that all-ſuchmoney as gall 
be payd of urig Legacy by the ſayd George, (all be allowed by the ſayd Wil. 
lam, to whom the ſayd George ſhall appoints! . -- | 
Item, A will, that if the ſays George and William depart the wozld befoze 
they have Iſſue of their bodies lawfully : When J will that all my ſapd 
yo and Lands ſhall remain unto Thomas my Mon and to his Yeirs::foz e- 
re ett dee 2 4 3114 n 
Item, hat it the ſayd George hall enjoy my ſayd Youſes and Lands, then 
I win (he py George ullpry out offhe ſayd Lands to William and Tho- 
mas his Mother 26 l. 13 3. 4d: that is to ſay, at his firſt entry into the.ſayd 
Lands, to pay unto the fayd William his Bꝛother 40 8. and ſo to pay yearly 
untill the fqinm of 13 1685.8 d. he fally ancwered and paxd, and then im⸗ 
meviatly to pay unte Thoms his r5151.63. 8 d. to be payd unto the 
fayd Thomes, when the ſayd William ſhall be fully anſwered by 40 s, a year, 
in like pꝛopoꝛtton as is af h: And it my (apd Don George ſhall refuſe 
to pay unto Wiſſiam and Thomis his Bother the ſumms of 261-13 5.4 d. in 
manner and fozm as is befoze limitted;' Then A will that all my Houſes 
Lads and Lenements with the Appurtenances remain to William my Don 
and his Yetrs foz ever, paying therfoze 261. 13 8.4 d. viz, 131.6s. 8 d. fa 
George my Won, and 131.6 s. 8 d. to Thomas my Don, in ſuch manner and 
ſozt as the ſayd George ſhall pay if he ſhould ertjoy the ſayd Lands: And ik it 
foxtune the ſayd William to'enjoy the ſayd Lands, then the ſapd. William ſhall 
pay unto Thomas his Bꝛother the whole ſumm of 261. 13 8. 4 d. as is afoze- 
ſayd. After which the ſard Robert dyed feiſed of the ſayd Lene ments in que⸗ 
ſton - and his ſayd wife entred into them foz her life by virtue of the ſapd 
Mill, in whoſe life-time the ſayd George dyed without Adue, after which 
theſayd Thomas alſo, to wit, 9 Dee. 1576. made his Teſtament in ioziting, 
15 5 made Mary his wife his Executrix , and dyed, having Iſſue Mar- 
ab he au Mary; Afterwazds the. land Alice the wife of the Deviſo;, 
the lai of March, 32 Elz. dyed, and after her death, to wit, the firſt of May 
32 Eliz, the ſayd William entred into the ſayd Tenements, and was therof 
ſeiſed in his Demeſae as of Fee-tail , and the ſayd Mary in the life-time of 
the ſayd Alice pzoved the Teſtament of the ſayd Thomas Brown, and the 
ſayd William did not pay the ſayd 26 1.13 8. 4 d. to the ſayd Mary, noz any part 
thiaaccozding to the Mill, and the ſayd Martha being Daughter and Heir 
of the ſaid Thomas therupon entred into the ſay» Tenements, and did let 
the ſayd Poyety of which the ſayd Action was bzought to the ſay» Ward foz 
two years, upon which the ſayd Downing in the right and by the command- 
ment of the ſayd William re-entred, and expelled the ſayd Plaintiff, but the 
| | concluſton 
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toncluſion of the Uervig was not upon the expulſion, but only if the entry of 
the ſayb Downing ſhall be adiudger lawflt, then they find the Defertdant not 
guilty, and if it were not lawfull, then they find him gallty, 

Fentor, the Eſtate of the ſayd Will:am is conditional by the Mill, to wit, 


that he ſhall pay fo Thomas the 40 Marks, accozding to the Mill, becanfe 
the Mill is, that the tao money ſhall be payd as is afozeſaid , oz befoze ths 


ſapd moneys which were tu be payd, was expꝛelly limitted to be payd upon 
the fozfeiture of his Eſtate: And farther if it ſhall not be taken foz a Tondf- 
ſton, then Thomas hath'norenredy foz the money to be payd fo him; and al- 
though it be limitted to be payd but to Thomas, who was dead vefoze the bay 
of payment of tt, pet it ſhali be taken as a duty limited to him which (hall be 
paid to his Crecutozs, vecarife that a time certain is limited fo; the payment 
of it, to wit, when the Land is come ko the ſayd William, which is, by the 
death of the card Alice, birt if ns time had been limitter foz the tot it, 
and they hav died bete the paymertt of it. it had deen oeherwile; And it be- 
ing a convition in William, albeit it veſtend upon him, as well apon him as 
upon the Heir of the ſayd Thomas, pit it remains a good Condition foz the 
part of the Heir of "the fayd Thomas, not vefermined by the deſcent of the 
other part upon the Heir cf the ſayn Willizm, 5 

And further he ſayd, that here the Convitton ſhall not be ſayd to be bzoken; 
but upon refnſall of payment by the ſayd William, as in the caſe of George 
to whom it refers by the woꝛds (as is'afs;eſaid) whichrefaſall is not found, 
and therfoze the Plaintiff ſhalt ve barred. 

Clench, The Executozs of the ſaid Thomas know not when, noz at what 
place to demand it, and therfoze he thinks that the ſaid William ought to have 
tendzed the money to the ſatd Erecutrir at his perill. 

Popfiam, The payment limited to be made by the ſaid George is at his firſt 
entry after the death of Alice, and then to pay 40's. and ſo yearly untill 40 
Marks are paid to the fayd William, and therupon 40 s. yearly to the ſayy 
Thomas, untill other twenty Marks are paid to him; ſo that this is the font 
of the payment, to wit, at his entry, as well foz che piace as the time, foz it 
carinot be made at his enfry, unlefs upon the Land it ſelf, andfherfoze by the 

urpozt of the Wil, the Land ſhalt be taken foz the place where the payment 

ght to be made, foz avoiding the inconvenience which otherwiſe will en- 
ſue; As if Jam bound to pay to you 20 l. upon your firſt coming to ſuch a 


place, this place ſhall be taken foz the place where the payment ſhall be made. 


And wheras it is ſatd further in the Mill, and ſo to pay yearly 48. untill 
the twenty Marks are paid to William, this payment alſo by the woꝛds (and 
ſo to pay yearly, #c.) ſhall be at the fame place at the end of every year, up⸗ 
on the next day after the end of if, oz otherwiſe there will be no certainty 
when it ſhall be paid, and therfoze the ſirſt day of every year ſhall be the very 
day of payment, and this alſo by virtue of the ſaid wozts (and ſo yearly) 
And at the laſt day of payment by George to William, oz Thomas there ought 
to be paid but 26 $.8d. becauſe that then there remains no more to be paid of 
the ſumms limited to be paid to them; And when the Will here hath finiſh- 
ed with George fo2 that which he is to pax, it goes further, and if he refuſeth 
to pay the ſaid ſumms to William and Thomas, in manner and fozm afozeſaid, 
then he wils that all the ſaid Wands ſhall remain to the ſaid William and his 
Prirs foz ever, paying yearly , &c. and ſothere is an expzeſs penalty to 
George if he refuſe to make payment, to wit, that he ſhall looſe the Land foz 
default of payment made by George by the wozd (paying) annexed tothe 
Eſtate which is a Condition, but he conceived that this laſt payment to bs 
made to Thomas, is not to be made upon any penalty, noz that a Condition 
is to be implyed in tt, although Thomas hath no remedy foz it, but in conſci⸗ 
ente, becauſe it is a meer cenſtdente put in William to pay it: And he ſaid, 
that he was the rathet moved to be ol this opinion, becauſs edery one — 
| pet 


Ward verſus 
Downing. 


pꝛecedent Limitations was with an expzeſſe Condition annexed to them, as 
to George, if he refuſe, 8c, But when William is to habe but an Et tte⸗tail 
upon the deter mination of the Eſkate made to George, foz default of Aue 
there he ſaith nothing, but that the ſaid Willian (hill pay to the ſaid Tho- 
mas foztie Parks , as is afozeſaid, which is but a declaration of his intent, 
that he put confidence in him foz the payment of it, and did not bind himſelf 
upon condition, as in the other caſes , which he might hxve done by erpzeſſe 
wozds of condition, if his intent had been ſo , as well as he did in the other 
caſes, if his purpoſe had been ſo; and the wazvs,that he hull pay, as is afoze- 
ſaid, is to be underſtosod foz the place and time when it ſhall be paid, accozd- 
ing as George ought ta pa it: And it doth not ſeem to (and with reaſon, 
to expound it, foza Condition to deſtroy the Remainder limited to the ſaid 
Thomas; but if it ch ul be a Condition upon a relation, becauſe of the wozds, 
that he hall pay it, as afozeſaiv mentioned, that the payment. ought to be 
paid to the Executoz of ths ſaid Thomas, albeit he died befoze the day of pay- 
ment, becauſe this was a ſumm in grole limited to be paid to the ſaid Tho- 
mas at a certain time. But if it ſhall be taken for a Condition in William, 
he thinks cleerly that the ſaid William onght to have given notice to the Exe⸗ 
cutrix of the ſaid Thomas befoze he hav made his firſt entry into the Land of 
the Ten. when he intended to make his entry, ſo that the Executrix might 
be there at the ſame time to have made demand of the money, which ougbt to 
bave been done, oz otherwiſe there cannot be a refuſall in the ſaid William, 
and without his refuſall oz other default in him, the Condition cannot be bzo- 
ken, if it had ſuch a relation as to make the payment as George onght to do 
it: And lo the Erecutoz of Thomas cannot have notice when William will 
make his firſt entry into the Land, if he do not give him notice of it, and 
therfoze if it ſhall be a Condition it had been bzoken on the part of William, 
ſoz want of giving notice to the Executoz of the time of his firlt entry, wher - 
by the Executoʒ might have notice of the time to make his demand, becauſe 
without a demand refuſall cannot be, and the Executoꝛ is excuſed to make 
demand when he had no notice of the time, and therfoze the default of Wil- 
liam in not giving notice of it all be taken againſt him as rongly as if he 
had made a refaſall fo pay upon demand; fo2 if notice had been given to the 
Executoz, and hs had demanded the money, and William had ſaid nothing to 
it, but omitted to pay it, yet this ſhall be a refaſall in Law, 

But of this nothing appeareth in the Uerdic, whether the Gxecutoz had no- 
tice given to him oz not, noz nothing mentioned in the Uerdict whether any 
demand oz refuſall was made of the nroney oz not, and therfoze the Uerdict 
as fo theſe points is incertain fo judge upon, whether it ſhall be taken to bs a 
Condition in William: But it ſeems as the Uerdict is, that Judgment ought 
to be given againſt the Plaintiff, foz the concluſion of the Werdic is upon the 
entry of the Defendant , whether this be lawfull oz not, and not upon the 
expulſion, oz whether upon the other Mopetie his entry was lawfull in 
right of the ſaid William, 'becauſe they were Tenants in Common. 


3. IN Treſpalle of Aſſault, Battery, and Jmpziſonment, made ſuch a day 
at in the Countie.of Cornwall, bzought by 

againſt The Defendant ſaith, that he was Conſtable of the 
ſame Town, and that the Plaintiff the ſaid day, year, and place, bzonght an 
Jafant not above the age of ten daies in his armes, and left him upon the 
ground to the great diſturnance of the people there being, and that he com⸗ 
manded the Plaintiff to take up the (aid Infant, aud to carry it from them 
with him, which the Plaintiff refuſey todo, foz which cauſe he quiefly laid 
his hands upon the Plaintiff.and committed him to the Stocks in the ſame 
Town,whers he continued foz ſuch a time, untill he agreed to take up the Jn- 
fant again, which is the ſame Aſſault , Battery, »» 3 
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which the Plaintif complains, upon which the Plaintiſk demurred. Fennor 
was ok opinion that that, which the Conſtable did was lawfull, and t hat it is 
hard that an Officer ſhall be ſo dꝛawn in queſt ion foz it, foz this ſh ul be an 
utter diſcouragement to good D{ficers to execute their Offices as they ought 
to do. Popham, A Conſtable is one of the molt ancient Ockicers in the Realm 
foz the conſervation of the Peace, and by his Difice he is a Conſervatoz of 
the Peace ; and if he ſees any bzeaking of the Peace , he may take and im- 
paifon him untill he find ſurety by obligation to keep the Peace: And if a 
man in fury be purpoſed to kill, maime , oz beat another ;the Conſtable ſee⸗ 
ing it, may arreſt and impziſon him untill his rage be paſſed, foz the conſer- 
vation of the Peace. And if a man lapes an Infant which cannot help it 
ſelf upon a Dunghill, oz openly in the field, ſo that the Beaſts oz Fouls map 
deſtroy it, the Conſtable ſeeing it may commit the party ſo doing, to Pzt- 
ſon, foz what greater bꝛeach of the Peace can there be then to put ſuch an 
Anfant by ſuch means in danger of its life: And what diverſity is there ;be- 
tween this caſe and the caſe in queſtion, foz no body was bound by the Law 
to take up the Infant but he which bzought it thither, and by ſuch means the 
Anfant might periſh, the default therof was in the Plaintiff, and therfoze 
the Action will not lye ; And therupon it was agreed that the Plaintiff take 


nothing by his Wat. 


Hayes verſus Allen. 

4. Erm. paſch. 33 Eliz. Rot. 1 308. A Cui in vita was bꝛought in the Com- 
mon Pleas, by Ralph Hayes againſt William Allen, of a Meſſuag e with 
the Appurtenances in St. Dunſtans in the Eaſt, London, in which it was ſup⸗ 
poſed that the ſaid Wil. had no entry, but after the demiſe which John Bradley, 
late husband to Anne Bradley, Aunt of the ſaid Ralph (whoſe heir the ſaid Ral: 
was) made to Tho. Allen and Jo. Allen, and counts acco2dingly, & ſhews how 
Coſin and Heir, to wit, Son of Wil. bzother ofthe ſaid Anne, Wil. Allen tra- 
verſe the Demiſe made to the ſaid Tho. and Jo. Allen, and at Niſi prius it was 
found, that the ſaid Jo.Bradley and Anne his wife was ſeiſed in their demeſn 
as of fee, in right of the ſaid Ann, ol a Peſſuage in . Duaſt ans afozeſatd,con- 
taining from the North to the South 18 foot, and from Eaſt to Welt 1 2 foot 
and a half, and being ſo ſeiſed during their Marriage, by their Deed, ſealed 
with their Seals, enfeoffed the ſaid Tho. Allen and Jo. Allen therof, to hold fo 
them and their heirs, to the uſe of the ſaid Jo.Bradley and Anne his wife foz 
their lives, and afterwards to the uſe of the Church-wardens of D. Dunſtans, 
Lond, and of their ſucceſſoꝛs foz ever, to the uſe of the pooz of the ſame place, 
and that Livery was made accozdingly, and that the ſaid Deed was inrolled 
in the Chancery at Weſtm, and that afterwards the ſaid Anne died, and that 
Jo. Bradley ſur vi ved her & died, and that the right of the ſaid eſt. deſcended to 
the ſaid Ra.as coſin and heir of the ſaid A. And that Sir W. Allen R. was ſei⸗ 
ſed ofa peete of land in . Dunſt. afoꝛeſaid, containing 6 foot 4 inches contigi⸗ 
ons and adjacent to the ſaid Mell. late the ſaid Jo. Bradleys and A. his wife, in 
his demeln as of fee; And that the ſaid Sir Wil. after the ſaid feoffment, and 
before this Wait purchaſed, utterly dzew away the ſaid Meſſuage, late the 
ſaid John Bradleys and Ann his wife, and drected a new houſe upon the Land 
ofthe ſaid Sir William, and upon part of the Land upon which the other houſe 
cod, containing from theNozth to the South thirteen foot,x from the Eaſt fo 
the Welt cightcen foot ten inches, which Melluage ſo newly built, ſtood the 
bay of the Wit purchaſed, and yet ſtands. &c. And if upon the whole mat- 
ter the ſaid Demiſe of the ſaid John Bradley and Anne be, and in Law onght 
fo be adjudged the Demiſe of the ſaid Peſſuage , newly built upon the ſaid 
part of land, where the Meſſuage of the ſaid John Bradley and Anne ſfood, 
then, the Jury find that the ſaid John Bradley demiſed to the ſaid Thomas and 
lohn Allen the ſaid houſe newly er eded as afo2eſafd, as the Plaintiff hath al- 
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| And upon this Uerdic Judgment was given there, and an eſpectall Wit d 


ol Habere facias ſeiſinam awarded of the ſaid Peſſuage , with the Appurte⸗ 


nantes; viz. 18 foot of it from the Mozth to the South, and 12 foot and an 


half of it from the Eaſt to the Meſt; upon which a Wzit of Erroz being 
bzought in the Kings Bench, it was alledged foz Eroz by Coke Dollicito; 
that upon this Uerdic Judgment ought to have been given fo2 the Tenant, 
and not foz the Demandant, foz what was remaining of that which was of 
the houſe, is not a houſe, but only a peece ofa houſe, and therfoze it onght to 
have been demanded by the name of a peece of Land, containing ſo much one 
way, and ſo much another; foz a honſe waſfed and utterly dzawn away, can- 
not be demanded by a Deſſuage, but by the name of a Curtilage, oz ſo much 
Land of ſuch contents; foz a Præcipe lies ot a peece of Land containing ſo 
many feet in length, and ſo many in b2zeadth : And alfo Land bnilt dur ing 
the poſſeſſion of him which hath it by Tozt, cannot be demanded by the name 
af Land by him which hath right, but by the name of a houſe, noz e contra, 
foz every demand of Land ought to be made accozving to the nature of which 
it is at the time of the Action bzought, be it a Peſſuage, Land, Meadow. 
Paſture, Md, &c, And if the Walls of a houſe be made upon the Land 
without any covering, vet it ſhall be demanded but by the name of Land; foz 
he ſaid, that it cannot be a houſe without its perfection to be habitable, which 
he ſaid is not here, becauſe it ſtands upon the Land of the ſaid Anne, which 
bath not the perfection of a houſe habitable without the remnant. But this 
notwithſtanding the ſirſt Judgment, was affirmed ; foz it was ſaid by Pop- 
ham, and other Juſfices , that, that which is erected upon the -Land of the 
ſaid Anne, Mal be ſaid a houſe as to the right of the Meir of the (aid Anne, foz a 
bouſe may be ſuch to be demanded by the name of a houſe, albeit it hath not all 
the perfection of a houſe, as if it hath no doors, ſo if it hath part of the ſive wals 
not made, dzawn away, oz fallen, yet the remainder continues to be demand- 
ed by the name of an houſe ; ſo if part of the covering be decayed , pet it ſhall 
be demanded by the nanie of an hauſe, and the rather hers , becauſe with that 
which is upon the other Land it is a perfect houſe ; And J may have a perfea 


houſe although the ſide Walls belong to another: as in London, where a | 


man jopnes his houſe to the ſide walls of his Neighbours , he hath a perfect 
houſe, and yet the ſide walls belong fo another , and this commonly happens 
in London, but it is otherwiſe if it were never covered, oz if the covering be 
utterly fallen, oz dzawn away, foz without a covering a houſe cannot be ſaiv 
to be ahouſe,foz the covering to keep a man from the ©tozms and Tempeſts 
over head, is the pꝛincipall thing belonging to a houſe. 
And further, ſuppoſe that a man hath a Ritchin, oz a Hall upon Land, fo 
which another hath right, he which hath right ought to demand it by the 
name of a houſe : ſuppoſe then that there is adjoyning to this upon other land 
a Parloz, a Butterp, a Shop, a Cloſet , and the like, with Thambers over 
them, this doth not change the fozm of the Wit that he is to have which 
bath right, altheugh befoze it was built by the name of a honſe, and yet as to 
the rent both the one and the other was but a houle, but as to the demandant it 
is otherwiſe, fo; they are ſeverall, ſo here: And the Demiſe which befoze 
was made of the houſe dzawn away, ſhall be now upon the matter a Demiſe, 
as to this part of it a new PÞeſſnage ; foꝛ if a man make a Leaſe foz years of a 
houſe, and the Termoz pull it down, and erect there a new houſe, oz if land 
be demiſed, and the Leſſee build a houſe upon it, in an Action of Matt, foz 
Walt done in this new houſe, the W2it ſhall ſuppoſe that he did waſt in the 
Youſes, &c. which were demiſed to him, and yet in the ons caſe it is not the 
Peſſuage which was demiſed to him, and in the other the houſe was not de⸗ 
miſled, but the Land only; But he hath no term in the houſe but by the De- 
miſe befoze made: And it ſeems to Popham, that Allen the Defendant can- 
not pull down this part of the houſe erect upon his own land to the pzejudics 
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of the houſe which Hayes demands , if this which is erected upon the land of 
Allen be of.ſuch aneceMity, that without it the houſe of Hayes cannot ſtand foz 
a houſe ; but if he dies after that Hayes hath built it, then Hayes ſhall have 
an Action upon the cafe againſt him foz the damages which he ſuſtained by 
it: As if a man agree with me that J ſhall ſet the outer wall of my houſe up⸗ 
on his land, and A do it accozdingly, and afterwards the party which grants 
me this licence, bzeaketh it down, if the Grant were by Deed J ſhall have an 
Action of Covenant foz it, and if but by Paroll,yeb I ſhall have an Action up- 
on the cafe againſt him. And here this being done by him which was then 
Owner and Poſſeſſoz of the one and the other land, it ſhall be taken as a li⸗ 
cence in Law, to the benefit of him which hath right, which he cannot pull 
down after it is once made, but he ſhall be ſubject to Hayes his Action foz if, 
v2 otherwiſe Hayes ſhall be at great miſchief and pzeſudice by the Act of him 
which did the wzong, which the Law will not ſafer ,” but rather ſhall turn 
this to the pꝛejudice of him which did the wzong, then to the pzejudice of the 
other which ſhall have wzong by the doing of it; f62 Volenti non fit injuria, 
As if A am to incloſe between my Heighbour and my ſelf , and my Heigh- 
bour pull down this incloſure oz part of it, wherby my Cattell eſcape into the 
land adjoyning, and depaſture there, I (hall be excuſed of this Treſpaſſe in 
the ſame manner as if he had licenced me fo have occupied it, and whatſoe⸗ 
ver hapneth to this Land adjoyning by my Neighbours means, ſhall be in the 
— degree as my Neighbours A d, foz what he does ſhall be to his own pze- 
judice. 

And upon the Judgment affirmed, the Attozney of the ſaid Hayes made the 
like Wait of Habere facias ſeiſinam, directed to the Sheriffs of London, as 
was done in the Common Pleas, wherupon it was affirmed to the Court in 
Hillary Term next enſuing, that the Sheriffs had made their execution by 
the quantity of the feet compziſed in the wzit, and that in the doing of it there 
was pulled dawn the part of another houſe of the ſaid Allen which was erec- 
ed two feet upon the land of the ſaid Anne, and pzayev remedy foz it, and 
that this Habere facias ſeiſinam varying from the thing recovered, might not 
be filed; To which it was ſaid, that this quantity of feet was but a Surpln- 
ſage in the Mzit, and that the Mzit befoze this was ſufficient and warran- 
ted by the Uerdict and judgment. 


Sherrey verſus Richardſon. 


155 Debt upon an Obligation of 50 l. by Lawrence Sherrey againſt Ar- 
nold Richardſon, the caſe was this; 16 Marti 33 Eliz the ſaid Ri- 
chardſon was bound to Sherrey in 50 |, with condition to and to and obſerve 
the Arbitrement, Award, o2der, rule, finall end and judgment of one Walter 
Bolton and Edward Price Arbitratozs, indifferently lected to arbitrate , as 
ward, and judge of and foz all Actions, Duits, Nuarrels, and Demands 
whatſoever betwirt them, untill the date of the Obligation, ſo that it be 
made and done in wziting under their hands and Deals, ready to be delivered 
to the parties, at, oz befoze the laſt dap of this inſtant month of April, and the 
ſaid Arbifratozs the laſt day of April, 33 Eliz. made an Arbitrement in 
waiting under their hands and Seals, that within four daies next enſuing 
the award, either of the ſaid parties ſhall releaſe each to other all Actions, 
Duits, and Demands befoze the date of the ſaid Obligation, with this Pro- 
viſo, that if either of the ſaid parties hall be diſcontented with the ſald A- 
ward, oz any part of it, within twenty daies after the Award, that then upon 
the payment of 10 s. by the party which thinks himſelf agrieved with the A- 
ward, to the other within the twenty daies the Award ſhall be void, & either 
of them to be at liverty aga inſt the other as befoze the Award; and by the 
whsle Court, if the Award ſhall be ſaiv made within the time W 
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the Onligation, where the Proviſo had been to be perfozmed after the four 
daies, it had been good, and a ſtaall Award, becauſe that the Proviſo to make 


the Award void after the time limited foz making of Releaſes, is repugnant 


to that which was to be executed befoze , to wit, that either of them hill re⸗ 
leaſe each to other vvithin four daies, foz every Avvard ought to be reaſona- 
ble and indifferent betvvixt the parties in all appearance, and ſo that the one 
rt of it ought not to impugn oz encounter the other, and here to what purpoſe 

l it be to make the Award void, and to put out at liberty againſt the o⸗ 
ther, when they have made Releaſes gach to other, and vvhat indifferency oz 
reaſon ſhould there be, that vvhen one hath releaſed, the other may diſſolve the 
Arbitrement by the Proviſo, andhoavy-may the Obligation vvhich had been 
once fozfeited by the not making of the Releaſs vvithin the four daies be hel⸗ 
ped and become not fozfeited by diſſolving of the Arbitrement by tbe Pro- 
viſo. But by Popham, Gawdy, and Clench, if the Releaſes had been limi⸗ 
ted to have deen made at a day to come, as ten dates after, and that the Provi- 
ſo had been to have been perfozmed in the mean time befoze theſe ten daies, 
then the Avvard had been void, becauſe they had not pur ſued the ſubmiCion, 
foz it vvas no finall-end of the controverſte , in as much as it is not certain 
by reaſon of the Condition, whether it ſhall be an end oz not: But it ſeems to 
Popham, that the Award here is not mads within the time that it eught to 
have been made by the Condition, foz the Obligation is allevged to be made 
the 16 of March, 33 Eliz, and then no month can be the inſtant month but 
March, and therfo2e this wozd April is but a meer negation, and if it ſhauld 
not be ſo, to what April Gall it refer? foz there is no matter to guide it moze 
to one April then another, but the genexall intendment which happily ſhall 
guide it to the next April, avoiding of incertainty, if it had not been fog 
the woꝛds (this inſtant moneth) and the wozds (within this moneth) ſhall 
not be ſaid to be frivolous + vain, where they may have a good and plain in⸗ 
tendment, but rather the woꝛd (April) which is repugnant to it ſhall be 
ſaid to be void and a meer negafion; but it ſeems to him that as the Award 


is, the caſe being that at any time within 20 daies after the Award made, 


the one oz the other dilliking the Award, might have been defeated upon tho 
payment of 10 8. if the 10 s. had been paid within four daies, as it migh: 
have been, and befoze the Releaſes made the party by the intent of the A- 
ward had not been bound to have made the Releaſes,becauſe that by it with⸗ 
in the time befoze the Releaſes made , the Arbitrement ſhall be defeated 
by the Condition if it had been a good Award, and therfoze it Gall not be ſaid 
to be a finall Award at the time of the Award made , becauſe that inſtantly 
upon it, befoze the four dates are paſſed, there was power in the ſaid par 
ties to have defeated the Award upon the payment of the ſaid 10 s. and ther- 
foʒe it ſeems to himſelf alſo that the Award was void, and by conſequence 
the Plaintiff ſhall be barred. 


6. Ing Richard the 3. by his Letters Patents granted to the Burgeſſes 

of Gloceſter and to their Succcſſozs, that the Town of Gloceſter, 
&c. ſhall be a County of it ſelf, ſeveral and diſting from the County of Glo- 
cefter foz ever, andno part of that County, and ſhall be called the County of 
the Town of Gloceſter ; nevertheleſſe ſaving and reſerving to himſelf and 
his Yetrs, that the Juſtices of Alliſe in the County of Gloceſter, the Juſtices 
of Goal-delivery , and of the Peace, in holding of their @&ſiens, and alſo 
the Sheriff ol the Connfy of Gloceſter in holding of his County-Ceurts, and 
every of them may freely enter into the ſaid Town, and kesp the ſaid Seſ- 
ſions and County: Courts , of, and foz any thing and matter ariſing out of the 
ſaid County of the own afozeſaiv, and within the ſaid County of Gloceſter, 
as befo:e time they had accuſtomed fo hold them there, the ſaid Grant oz a- 
ny other thing notwithſtanding. And grants further, that ther Wall have a 
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Pajoz, two Sheriffs, and one Recozder, within the ſame County of the 
Town of Gloceſter, and that the Miniſters of the Sheriff of the County 
ſhall not afterwards enter to do oz execute any thing there which to their 
Dffice of Sheriff appertaineth, oz any waies to intermeddle with it, except 
only foz the @heziff of the County of Gloceſter , to hold their County-Tourts 
as is afozeſaid: And that the Majoꝛ t Aldermen of the ſaid Town faz the time 
being, « their Succeſſ02s,having power and authozity to enquire here « deter⸗ 
mine all things which Juſtices of P. oz Juſfices aſſigned,to hear e determine 
Treſpaſſes and Piſdemeanozs within the County of Gloceſt.befoze this time 
have made oz exerciſed; And that the Juſtices of Peace, of him, his Peirs, 
82 Succeſſo2s within the ſaid Tounty of Gloceſter, ſhould not intermeddle 
with the things oz cauſes which belong to the Juſtices of Peace within the 
ſaid Town, c. And upon this Charter divers things were moved by Str 
William Periam Knight, new chief Baron of the Exchequer; befoze his go⸗ 
ing into the Circuit. 1 

I. Whether, by the ſaving of the Charter they have ſufficient power re- 
ſerved to them to fit within the Town, being now exempted from the ſaid 
Town of Gloceſter, to enquire theze of the Felonies done in the ſaid Coun⸗ 
ty of Gloceſter ; And ſo foz the Aſiſes and Niſi prius taken there of things 
made tn the County of Gloceſter. Then if the the Sheriffs may execute their 


Warrants made there at the time of the Aſſiſes oz Goal-delivery , notwith⸗ 


tanding the exemption given to them by the Patent. 
And it was agreed by all the Juſtices that the ſaving in the Patent is ſafs 
ficient for the Juſfices of Aſſiſe and Goal-delivery to fit there foz the things 
which happen within the County of Gloceſter , foz as the Ming may by his 
Letters Patents make a County , and exempt this from other County, 
ſo may he in the making of it (ave and except to him s @ucceſſozs ſuch 
part of the Juriſdiction oz pꝛiviledge which the other ty from which it 
is exempted, had in it befoze ; As in divers places ot the Realm, the Goal 
of a Town which is a County of it ſelf, oz which is a place pziviledged from 
the County, is the Goal of the Count, and the place where the Alliſes 6; 
Goal-delivery is holden, is within the County of the Wown , and yet ſerve 
alſo foz the County at large: as in the Seſſions Pall at Newgate, which ſerves 
as well foz the County of Middleſex asfoz London, and yet it ſtands in Lon» 
don, but by uſage it hath alwaies been ſo, and nothing can be well pzeſcribed 
unto by uſage which cannot have a lawfull beginning by Award oz Granf, 
and this by the diviſton of London from Middleſex at the beginning might be 
ſo. And ſo the Goal of Bury, &c. And although that the wozds are, ſavin 
him and his Heirs, yet by the wozd (Heirs) it ſhall be taken foza mas 21 
ſaving, which ſhall go to his Succeſſoʒs, which is the Queen, and the rather 
becauſe it is a ſaving foz Julfice to be done to the @ubjecs, which ſhall be tas 
ken as largely as it can be: And albeit the expꝛeſſe ſaving foz the Sheriff is 
but foz to hold his turn, yet in as much as the authority of the Juſtices of 
Alliſe and Goal-delivery in holding their @eſſions as befoze was accuſtomed 
is ſaved, it is Included in it, that all which appertain to the execution of this 
Der vice, is alſo ſaved, oz otherwiſe the ſaving ſhall be to little purpoſe 2 
And therfoze that the Sheriff, oz other Piniſter made by the authozity of 
theſe Courts, is well made there and warranted by the Charter: And wee 
ought the rather to make ſuch expoſition of the Charter, becauſe it hath been 
alwates after the Charter ſo put in execution by all the Juſtices of AG 
file; But it ſeems that by this Commiſtoa foz the County a thing which 
happens in the Town cannot be determined, albeit it bs Felony commited 
in the Hall during the Seſſious, but by a Commiſſion foz the Mowne it 
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749K Francis Engle Wight, being ſeiſed in his Demelne as of Fee, of | 2 


„in che County of Berks , and of divers other | 


ont bf the Realm by lirerice 
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of Kugatives was made 13. year of the Aueen, 
upon which by © ford upon this Statute, all his Lands were 
— ſeifed, and — 817 Fir. by „ F naph? made between him and 
Francis Englefield his ephem, and ſealed by the ſaid Sir Francis at Rome, 
the ſatd Sit Francis covertanted with his ſatd Nephew, upon romũber ation of 
auvanceinent of. his Nephew, and other goed confiverations to raiſe an uſe, 
that he and his Heirs and all others ſeiſed of the ſaid Manno. &c/thill hore, 
alter Wand feiſed of them to the uſe of himſelf fo; 7 of his like, Were 
Cnptiichmentof Walt, and afterwards ty the uſe of his ; and of x 
Veirs Wales of his body, and fo2 default of fuch Jſae, to the trfe bf the th 
Polis awd Aﬀians of the laid Francis the Nephew fo; ever, with a 1105 
wat mitte dad Sir Francis ſhall have any ine Male of his body,thaf then it 
thy dals Uſes-and Wintitations ſhalt be voiv : and with a Provifo farther, 
that if the ſaid Dir Fragen himfelfo2 any other, ſhift af any time during 
n ede faid Ne phew a Ring of Sold, to the intent 
to ma Weide cnd © a that then the faid Ates and K i⸗ 
mitatio Ude ae that therafter the faid Maunbꝛs, &c. ſhalt be as 
rede. Aer tar ds Rt 6 Franc was attainted of Erealon fappoſed to 
0 0 2570 Lumures to partibus tranſmar inis, & le at- 
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he offered openly in the Court of Exchequer the ſame dap: after which the 
Queen being moved with the ſaid Condition, made a Warrant per Letters 
Patens under the great — — 17. Martii 3 1 Eliz, to Richard Broughton 
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and Heary Bourchier Elgttites kz her ariv in her plate! and dite to dender 
o2 tender ta the faid Friheis the 0 phew à King of Sa, 6 intent to 
ven 1 


make void the Uſes and limitations ki mited by t s ſatd Jn e, and to re- 
turn their pꝛoceedings upon it Ny pe he Court of Exche ur, wher rypt1 they 
made a tender of a Ring of Gold to the faid Francis the w, the 18. day 
of March, 3 1 Eliz, which e tefule i receive; And the ts 1. 0 baer 2 
ſaid Seſſion of Parltament was ; dap o M 115 31 Eliz, And the ſaid 


Brought ot and Bourchier 05 wo Ul this that they had done ag befoze, with 


the Com millions into the 4 F, accozding to the Cominiſſiqn ; And 
upon this at the Parliament ho] Eliz, uf > which then was tg 
paſſe tout hing the Land ard Atte t el 
ons were moved amn 155% 4e ; Wherot 

I. Thefici ws, t 2 5 kth ir Franci 
was delivered into th tchequer 1 10  vecans 
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it wanted the time when it was mave „ Andal Mis of the Ye Proviſt's ; And 
accezping to 


upon gooddeliberatton they all did agree that it was not put in a 

tho pur pozt of the ſaid Ack, fo? t . may be materiafl to be een foz 
the kraus which by the fame Ste ht be averred 6 f ing 
of this Convepante, and foz the bet * Fm of the bativity' 0 Narance 
amm of the cauſe of if, thetfoze the trüt effect ther otight to be hor red oz 
chown in waiting to be entred of Kbcd20; 5 if e 1 75 Nor ll may 
fee and imderſtand by if whether the Queen mighth be to it, 02 not; 


and how can this be if it voth not appear when it was 7. Hog th be Con- 
dition how can the Tueren by pꝛe hp we . tothe 1 


ik it be 
not ſhewn to her? And this * orie Phuelpn U matter a tet of the ſaid 
alluramte which cright ko have been 1 foz this ought to be 105 
the bene nt andavantait® of tye Ae, arid not (6 19 85 advantage 
of the party. And here the effect of it which ſhall theth e Auten is 0- 
mitted, and therfore- not thewti in writing accowing he pit pozt and in- 
tent of the Statute, which was, t ed it the Aueen Us r Councell may 
ſee what Wilt make f6; her in the G 1 0 8 oz Affurance. 
24 'Whether this Condifton whre gi e Aueen, becatrſe that the 


wozds in this Indentute * fo 90 otidition, are theſe ; viz. Becaule 
that the ſaid Francis the w might happen to be of evill behaviour 
ad government the kard Sir rancis pꝛobided as bekoze,whic 00 as was alled⸗ 
ged) was feunded upon a particular regard and reſpec, which was pꝛoper fo 
— * and therkoze cannot be transferred to the Queen; and it voth not 
appear thut he eee behldiour: But this notwithitinut „ all 
agreed that this Co is in HED fot by the attainder of the ſafd Sir 
Francis, as tbell- bycthe Art of 'his'Arcaimnver, as 160 5 Act ol 31 8. Which 
give the fozfo{fiirs vr Eohditions all erpretty in the cafe of Treaſon, 

3. Whether" thers" ought to be an Difico fo; finding the perfozinarice of 
the Condition aces wing ts o the Warrant, and at reed that there need not, 
becanſe that What n an is ko vo a thing by Warrant: of Letters Pa⸗ 
tents lo the Queeitʒ to be returned in ps Edurt, iffufficeth fo: him to ro- 
tavn if; which he hath ddne arco2viiig tothe Letters Patente, with the Was 
rant it {ol and then that which is lo returned, is as well of” Ne rod as ik 
16 wore ound by'Dfftce aw returned of Mecoꝛv; and ſo it was a reed in the 
Exchengwer, about 16-Eliz, ir the cat ot Edward Hatres, ad made an 
Aale een af his Goods and Chatteflsto'Sir Alexander Cul pep per and ö⸗ 
thers; Who aſterwards was we of Treu 5 ane and the 

e 


Canvition atjedhed to be- forfeitedththe Kuren by the Statute af 33 Hl. 8. 
and a- — Wade by L Patents to Dir Thomas George fo 
perfozm the Condi ti 
ingly, Whorby the anten to the lait Hir Alexander and his Companions 
was absided, and alvfhe Gbodb-and Chattets of the laid Edward foz — 

e 


5 who div it, ard returned t hat he had vone it accoꝛd⸗ 


20 


Sir Francis — 
Caſe. 


the Queen, and all this was in the Queen without Difice found, foz that 
which the Sheriff oz other Miniſter doth by virtue of any Writ oz War- 
rant which is to be of Reco2d, when it is returned of Recozd, it is as well of 
Recozd as the Mzit oz Warrant it ſelf, ſo here, &c. „ 

4. But the greateſt queſtion was (which was not any thing in the caſe 
here) whether the Eſtate made to Francis the Nephew were void, eo 
inſtanti upon Hillary Term finiſhed 3 1 Eliz. although the two year after the 
Seſſionof Parliament, 28 Eliz. did not end untill the 28. day of March, 31 
Eliz. in as much as no Term was oz could be within two years after it, in 
which the aſſurance oz the effect ot it might be chewn openly in the Court ot 
Exchequer, 03 that it ſhall tarry to be void untill the two years are fully ex- 
pired; asif a man make aſſurance of his Land upon condition, that if he do 
not go to Rome within two years next enſuing , that it ſhall be fo the uſe of 
I. S. and his Yeirs,and he ay untill a week within the end of the two pears, 
in ſo much as it is not poſſible to perfozm it within the two years, yet the 
uſe doth not change untill the two years are pal ; but in this caſe it ought to 
be ſhewn a Term within the two years, which is as much as fo ſay , that if 
the Terms be all paſt, ſo as it cannot be done after it within the two years, 
the Aſſurance eo inſtanti upon the finiſhing of the laſt Term is become void; 
as if an Aſſurance be upon condition, that if in the Term time, within two 
years he do not levy a Fine to I. S. and his Yeirs, &c. now if the laſt Term 
palſe without the Fine, the Uſe change, albeit the two years be not expired; 
fi Parolls fort Plea: And there is great diverſity where an Eſtate is to 


within a ti in, within two years, and where within two years ge- 
nerally, foz in the firſt caſe the Uſe change upon the Act done, oz not done 
immediafly, and in the other not untill the two years are finiſhed , becauſe 
that by pꝛeſumption al wales within two years the Act may be done foz any 
thing of which the Lam takes conuſance. But if the Act fo be dons , oz not 
done, refer to any time certain within the two years, as if he do not pay 10). 
to one befoze the Feaſt of . Michael the Arch-angel within the two years, 
that then the Uſe ſhall change, oz the Eſtate ſhall be void, in theſe caſes im⸗ 
mediatly upon the laſt Feaſt of ©. Michael the Arch-anget, within the two 
- pears the Uſe change, oz the Eſtate (hall be void, as the caſe is, and ſhall not 
tarry untill the full end of the two years to do it, foz in the wozds themſelves 
the diverſity appeareth. | 


bed defeateq, 4 i Ule is to be raiſed upon an Act to be done, oz not done, 


8. AL tze ſame time there was another Indenture ſhewn to the ſaiv Jud⸗ 
ges, bearing date the 4. day of May, I Eliz. made between the ſaid Sir 
Francis Englefi:1d of the one part: And Sir Edward Fitton , and Dir Ralph 
Egerton nights, of the other part, and inrolled in the Exchequer, ac cozd⸗ 
ing to the Statute of the 30. day of Odober, 30 Eliz by which the ſaid Fran- 
cis foz him and his Heirs covenanted with them, that as well in conſidera⸗ 
tion of a Parriage had arid folemniſed between John Englefield , bzother of 
the ſaid Sir Francis, and Margaret Fitton , Diſter to the ſaid Dir Edward, 
and foz the augmentation and intereſt of the Jopnture of the ſaid Margaret, 
as foz other good cauſes and reaſonable conſiderations, the ſaid Sir Francis 
eſpecially moving, the ſaid Sir Francis befoze the Feaſt of ©. John Baptiſt, 
then next enſuing , would aſſure Lands within the County of Warwick, of 
the value of 60 l. a year to the ſaid Sir Edward and Sir Ralph, and their 
Yeirs, to the uſe of the ſaid Margaret foz her life, and foz her Jopntare, 
koꝛ part of it, and foz the remainder that it ſhall alſo be to the uſe of the ſaid 
Margaret foz her life, in caſe that the Lady Anne then the wife of the ſaid 
Dir Francis, ſhould recover her Mower of the ſaid 60 l. a year. 

And the ſaid Sir Francis foz him and his Yeirs, did further covenant with 
the ſaid Sir Edward and Sir Ralph, that if it ſhonld happen that the ſaid Sir 


Francis 
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ſayd Margaret lawfully begutten iti 
_ 03 to boanade by theſayd foir — — — 
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And uponithis, it was m that there: was; a variante between this 
"thether this Deer ineaſheton . e hs Cr —— 
02 

—— —ͤ— 28 Elin ſoꝝ in the Dee it ta ſtoʒ other good 

— Lok and this: wozd F good) is nat compziſed within the Anrolement. 
But wo it; all the ps gms —_ Agrted, — — ED 
hapned by thenegligenes Clerk in wziting and examining, n⸗ 
rollement renmimes guod, in as much as che omilliom are in matters and 
l whith-arx-of abundante. and not in that which is any ſubltance of 

D, 143 

But the Lm ct Partiament which wetv;Committees-of this caſo 
the Parliarhent;'ſent foz the Kecozd of the ſayd Anrotement, and would 
have had this to have been'amenved in the Chamber next to the Parliament: 
but as the Pfftcer was in doing at it, the Judges adviſed that it ſhould not be 
done, as well becauſe this was not the plaxe where it dun ht ts be amended, 
but the Court dt᷑ Exchequet it it were, oz. needed to be amended: And alſs 
_ WES the WC after the Seſſion of Parliament of 28 Eliz. was 


ä Tbenit was :moved- whether by the Covenant. and conſiderations afoze- 
ſaid, the nſe ſhall paſſe oz were raiſed to John Englefield , o now to his on 
Francis, Nephew to the (aiv Sir Francis, aud begotten upon the body of the 
dard Margaret,” And all agreed that it is not foz./divers'teafons.. | 

1. Becauſe it is, that it it happen that ir Francis die without ”—_ 
Wale, that then it ſhall be to John as befoze, if he be then living, oz torhe 
it hall remain to John, oz to his Deirs Male of his body, which cannot raiſe 
any uſe, but found only in Covenant foꝛ the incortainty, and alſoit is upon a 
future contingent. to wit, if the ſaid John be then living. 

2, Becauſe the Covenant ia, that it (hall came oz deſcend, 8c. in the diſ· 
junctive, and if he had covenanted that it ſhall deſcend to lohn after his death 
without Allue Male, it had been cleer that no uſe had been raiſed. by it, 
foz it ſhall be but a meer Covenant, to wit, that he ſhall leave it to de- 
ſcend fo him; and here it being in the diſjunctive it cannot be any other 
then a bare Covenant, to wit, that he ſhall ſuffer it to deſcend, oz otherwiſe 
67 tho other af to — * to J obn, after bis death withcut Iſſue Pale, the one, 
And yet > vet pe tat that it ſhall deſcend, come; oz remain to John in vofſel- 
tan 03 beber on o that ho map make the one oz the ather 2 — 
which cannot be, i an Uſe halt be raiſed by it, and therfoze 
as à dare Covenint, whith he. may perfozm either the one a the iter: woe 1 


ar, 
2 abit thl! robeſrond n tom $6J6hn without any ac 02 thing 
done oz to be dere by him to the contrary, wherby alſo it fully appearetb, that 


oh tho ſaid Jotiahall and foz all this Land u 
; which Bar tobe altered 03 changed but. 
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Iuſtices: it was agreed that it was but ur 2. 
go to 


be 0 15 he enquiry of Da ot he RE 
the place re of the in as much as 
by 5 eu erst, the is ac ee an and therfoze he nend 
bat a Wait is awarded to re of the 


wk waſted; .. 


the Walt is acknowledged , as here, that clauſe need not, and albeit it be 
compechended in the W: Wait, A the Sheriff is not therby bound to ga to 


the place waffed, and to enquire there, but he may do it at any place within 
. e anon And 


his Bayliwick where he will; 

they agreed alſo that the is well entire 
though the Actian were bzoughf but upon the Demiles of two 
it, and it cannot be done in theſe parts, , tut that it is done in the whole, and 
alſo it cannot be done in the'whole, but that it is alſo done in the three parts, 
but pet the doing therof 1 not to the diſinheritance of the Plaintiff 

VER parts; and therfaze no erroz in this manner of 1 of 
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he Data 2 5 


upon N =_ 2 he grand Diſtreſſe, there by the tatufe a 


| Weſt,2.cap. 24. — to go in perſon to the place Waſted, and 
enquire of the erfore in that caſe it is neevfull to have the 
claufe in it, 152 e goto the place waſfed , and there enquire. 
of it: fo by the view the. alt” be the better known to them, but where 
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the Waſt. And they alſo agreed that the Action is well bzonght upon theſe 

ſeverall Demiſes, becanſe neither the intereſt of the Term, noz of the Inhe⸗ 
ritante was ſevered noz divided to ſeverall perſons at the time of the doing 
of the Waſt, but the two Ter ms in the one, to wir, in Warnford, and the 
Inheritance of theſe im mediatip in the other, to wit, in Haydock ; And by 
Popham alſo, the thing in which the Wall is aſſigned, is one and the ſame 
thing and not diverſe, to wit, a Befſnage, and therfoze by Brudnell and 
Pollard, 14 H.8.10. if ſeverall Demiſes are made of one and the ſame Meſ⸗ 
ſuage by one and the ſame perſon, as one part at ane time, and another part 
at another, an Action of Walt may woll lye : Albeit Fitzherbert and Brook 
ſeem therin to be of a contrary opinion, and that ſeverall Actions of Maſt 
onght to be in that caſe. | | 

And the exception was taken, becanſe the Judgment was entred that ha 
(hall recover the place waſfed, Per viſum Jurator. præd ict. wheras they had 
not the view of it in this caſe, foz this ſhould be where it is gtven upon a 
Wait awarded to enquire of the Maſt upon default made at the grand Dis 
ftreſſe; whereas here the Maſt is not denied but acknowlevgev. 

But as to this, ſeverall Pꝛeſtdents were ſhewn, the ene upon Demurrer 
foz part, Hill. 1. Mariæ. Rot. 301. and anather Ir. 31. H. 8. Rot. 142. 
in an Infozmation, in both which Caſes the Judgment was entred as 
to wit, Per viſum Jur. prædict. and pet in theſe, the Maſt was as 


| acknowledged: Mhereupon it was ozdered that the Judgment ſhould bg 


affirmed. 
3. In an Ejectione firm bzought by Dir Moyle Finch Kntght, Plain- 
tiff againſt John Riſley Defendant, foz a Meſſuage and a Mill in Raveſton 
in the County of Buckinghamſhire, the caſe foz the matter in Law appear- 
edGoztly to be this. | | 
The King and Queen Philip and Mary by their Letters Patents, dated 
the eight of July, 3. & 4. of their Raign, made a Leaſe of the Reverſton of 
the Pannoꝛ of Raveſton (of which this was parcell)) to Sir Robert Throg. 
morton for ſeventy years, from ſuch a Feaſt, after the death of the Conn- 
teſſe of Ormond, who then had it foz her life, rendzing yearly 73 l. 13 8. 
payable at the Feaſts of Saint Michael the Arch-angel, and the Annuncia- 
tion of our Lady, at the receſtof the Exchequer by equall poztions, with a 
Proviſo that the Leaſe ſhall ceaſe, if the ſaid. Rent a any part therof were 
arrear,and not paid at the ſaid Feaſt, o2 à certain time after, the Reverſion 
deſcend to the now Queen, and the ſaid Connteſſe died 7 Eliz. part of the 
Rent then payable , was nat paid at the day, noz within the time limited by 
the Proviſo , afterwards Queen Elizabeth by her Letters Patents, dated 
30.May, 30 Eliz. granted the ſaid Pannoz to the ſaid Dir Moyl, and one 
Awdeley and their Yeirs in Fee, with a clauſe in it, that the Vetters 
Patents ſhall be good, notwithſtanding there be not any recitall of anyLea- 
ſes o Grants at any time befoze that made by her, or any of her P2ogent- 
tozs; after which an Dffice is found foz the Queen, that the Rent was ar⸗ 
rear and not paid as befoze, after which the ſaid Sir Moyl and Awdeley aſſu⸗ 
red the ſaid Pannozs by bargain and ſale to Sir Thomas Hennage who de- 
miſed the ſaid Peſſuage and Mill to the ſaid Dir Moyl,upon whom the ſaid 
Riſley entred in right-of the ſaid Leaſe made by the ſaid King Phillip and 
Queen Mary, ander Thomas Throgmorton, who then pretended fo have the 
term of the ſaid Leaſe from Sir Robert his Father. The caſe was well ar- 
gued at the Bar, and now at the Bench, where Fennor moved firſt, Whether 
it were a Condition. 2. Whether an Dffice were requiſite. 3. Whether 
this Difice found, comes ſoon enough foz time: Foz the firſt he conceived 
that it wasa conditional Limitation,foz a Limitation is that which limits an 
Eſtate certain oz doubtfull-, as Quandiu in manibus noſtris fore contige- 
rit, quamdiu amicus ſit, oz — ſolverik: And there ( 8 
2 as 
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and his Heirs tam diu, as the Grantoz and his Heir ſhall enjoy ſuch a Man⸗ 
no2, this is a Limitation, and a Limitation alwaies determines the E⸗ 
ſtate, but a Condition albeit it be bzoken during the Eſtate, yet it doth not 
determine the Eſtate, and ſo it is of a conditional Limitation, and therfoze tis 


ſelf to the Law, foz Bracton ſaith, Quod non debet judicare ſed ſecundum 
legem, and his Pzerogative is ſo excellent, that he cannot take a part with 


ſion of any one in queſtion upon a bare ſurmiſe, but by Dffice oꝛ other matter 
* of Recozd, foz a Nocozd alwaies · carries credit with it. And there is no di⸗ 
1 verſity where two matters are limited in Deed, and where one is limited 
in a Deed, and the other by the Law: And the contrary objections are eaſily 


is in the King without Dtfice, becauſe the Law does not help them which 
conteum it. But in caſe of an Dffice which is fozfeited, it is in the King to 
diſpoſe without Dffice, becauſe the King is not to have the Ofũce it ſelf but 
the diſpoſition of if, and pet it is to be defeated by Scire facias in the Chan⸗ 


cery. . | 
Ata Pill be demiſed foz life, upon condition that he ſhall not let it but ta 
a Pilner, aud he bzeaks the Condition, in caſe of the King there muſt bg 
an Olũce to avoid it, and there the Office entitles the King to the Condition 
and not to the Entry, foz after the Dffice it is not in the King untill Entry: 
And here the Rent may be paid fo the Kings Bayly in the Country, which is 
matter in fait, and therfoze ſhall not be defeated without Office; And here 
the Dffice comes too late to give any advantage to the Patentee, foz the 
King cannot grant a Title of Entry befoze Dffice,no moze then the Agignee 
of a common perſon can take advantage of a Condition bzoken in the time of 
the Grantaz, of which the Grantoz did not take advantage in his time; And 
if the Queen makes a Leaſe durante beneplacito, the Patentee ſhall not as 
void it, as it appears in the Lozd Burgleighs caſe,and therfoze the Office hers 
ſhall not help the Patentee, but the Queen fo2 the mean pꝛoſits: foꝛ although 
nullum tempus occurrit Regi, yet the Patentee ſhall not take advantage of 
this Pꝛerogative. 3 
Clench agreed cleerly, that if was a Limitation , but yet that it is at the 
Queens liberty to avoid oz make it good, foz perhaps the Rent is better then 
the valne of the Land, and upon this reaſon a Leaſe from the King Probis 
hominibus de dale, oz fo a Monk rendzing rent, is good, which otherwiſe had 
been meerly void: And by the Office found, the Election of the Queen aps 
peareth, without which the Leaſe is to continue, and therfoze the Patentee 
ſhall not defeat that which happened in the Queens time befoze. 
Popham, fo ſay that the Office helps the Queen foz the mean P2ofits, 
and that now the Patentee ſhall not take advantage to avoid the Leaſe is too 
abſurd ; foz the Queen cannot take advantage to have the mean Pzofifs, but 
in reſpect of the avoidance of the Leaſe : And if the Leaſe were made void oz 
determined againſt the Dueen , it ſhall not remain good and of fozce againſk 
| the Patentee, and alſo to ſay, that the Leaſe might have its continuance, af- 
3 | ter that if is determined by the Limitation compzehended in the Waiting, 

| by reaſon of a reſervation, is alſo foo abſurd, foz ſo it may be ſaid, that if the 
Queen make a Leaſe fo years, if J. S. ſhall live ſo long, rendzing rent, that 
this Leaſe may have confinnance after the death of J. S. which cleerly is not 

Law; And the Pafsnfee here ſhall take theadvantage to avoid the Leaſe 

hapned befoze his Patent made, becauſe that no Office need to be found of 
the not payment befoze it paſſed from the Queen to make it voyd, and the 
reaſon is, becauſe this Proviſo (as it is penned) is a meer Limitation of 
the Tate, and not any manner of Condition; And therfoze if the Queen 


maksg 


was a Condition as appeareth, 5 Aſl.plir.g.& 2. Aſſ. a Grant made to J.S. 


not in the Ning untill an Office be therof found,fo2 the Ring ſubmits him⸗ 


any thing, but by matter of Kecozd,neither can he dzaw the Right oz Poſſeſ- | 


anſwered, foz when the Tenant in tail of the King dies without Iſſue, it | 
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make a Leaſe foz 100. years, if the Leſſee ſhall ſo long lawfully pay the Nent 
reſerved at the day of payment, if he fail of payment of the Rent reſerved at 
day limited, the Leaſe is ipſo facto determined, and it need not be found 


not by Dffice. And what diverſity ts there where the Limitation is conjoyned 
tis to the eſtate it (elf, and where it cometh in by a Proviſo afterwards, all being 
m⸗ in one and the ſame Deed, and therfoze ſpoken at one and the ſame time, foz 
um the one and the other caſe manifeſteth that the contract and agreement is, that 
ith the So ſhall not continue longer fhen the dekault of the payment of the 
el, ent. f | 8 

— ; And in this caſe, ſuppoſe that the Queen had granted over the Land? ſhall 


di» not the Patentee have advantage to avoid the Leaſe, becaule that no Office 
ey was kound befoze 2 It is cleer that he ſhall, oz otherwiſe this is now become 
76 to be an abſolute Leafe foz a hundzed years, which is not Law, foz it is 
it | meerly confrary fo the Contract, and therfoze abſurd to be maintained: A 
ch agree with the generall rule that nothing ſhal paſſe to, oꝛ from the Queen bat 
fo by matter of Recozd; but this makes nothing againſt me in this caſe, foz here 
the ſame Recozd which palleth the Cate to the party, to wit, the Patent of 


— the Leaſe contains the time how long it ſhall endure, longer then which it 

cannot continue: And therfoze by 9 H. 7. Af the King makes a Gift in tail, 
Fa and the Donee dies without Iſſue , the Land is in the King without Dffice, 
* Co in every other caſe where the Eſtate is determined ac coding to the limita⸗ 
8 tion, foz he cannot be put out of poſſeſſion w2ongfully, and now hath right to 


hold it againſt him. And J ſay that no warrant oz authority can be found 
is throughout the whole Law where a Leaſe oz Eſtate made by the King is des 
= termined by an expꝛeſſe limitation compziſed in the Patent it (elf of the 
Grant, that there need not any DÞffice oz other thing to deter mine it,foz that 
* which is compziſed in the ſame Patent may deter mine it, of it ſelf, | 

— And farther, wheras the Proviſo is, that the re-entry ſhall be foz default ot 
d payment of the Rent, and the like, there the Term continues untill the re⸗ 
entry be made, notwithſtanding the Condition be bzoken , as appeareth by 
4 all the Auſtices, 28 H. 8. becauſe it is expꝛeſliꝑ limited that it ſhall be defeas 


b ted by the re-entry, t there befoze re-entry be made, the Action of Malt ſhall 
? be, quod tenet : And by'12 H.7. where a common perſon is put fo his Entry, 
| there the Queen is put to an Ockice, with which agrees Stamford in his 


Bock of Prerogative: But in this caſe, if it were between common perſons, 
4 the Leaſe ſhall be determined upon default of payment of the Rent, and befoze 
any re-entry, aud thezfoze in the Qneens caſe it ſhall be determined without 
, MDfffice. But if the caſe had been, that if the Rent had been arrear and not 
paid, that then upon re-entry made, it ought to ceaſe, there an Dfifce had 
. been neceſſary to countervail the Entry in caſe of the Queen, oz otherwiſe 
the Leaſe ſhall not ceaſe, becauſe the Queen cannot make an Entry but by 
ſuch means, and therfoze it ought to be by matter compziſed in the Patent. It 
; bath been ſaid, that this ſhall be a conditionall Limifation, and that thevfoze 
6 an Dffice isneceſſary ; but A ſay, that here is not any matter oz quality of a 
| Condition, but meerly of a Limitation, and tis rather a contingent Linuta- 
| tion then any manner of Condition, and this is well pzoned by xx H. 7. which 
| is, that the Grantee of a Reverſion ſhal take advantage of it at common Law, 
the which he cannot do if it ſavour any way ofa Condition, and by 27 H. 8. 
a Proviſo in a Deed ought alwates to be expounded accozving to the purpozt, 
becanſe that it is placed in a Deed, ſomtimes fo2 a Condition, as where a 
Proviſo is that the Leſſee ſhall not alien; ſomtimes foz an exception, as 
where a Proviſo is, that the Leaſe ſhall not extend fo ſuch an acre, oz ſach a 
thing, ſomtimes foz a Limitation , as here and in the like caſes. And in, 
+ this caſe the releaſe of the Rent ſhall make it, that the Leaſe ſhall never be de- 
fermined foz the not payment of it, becauſe that afterwards there cannot bs 
any ſuch default of payment; and therfoze in luch a tale the K 3 
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22 abſolute and diſcharged of the contingent, which otherwiſe had deter ⸗ 
mined it: As it a man make a Leaſe foz a 100. years, it the Leſſee in the 
mean time vo not cut ſuch a Cree, a releaſe of all Conditions will not ſerve, 
pot if the Leſſo2 himſelf oz any other but the Leſſee cut it, the Leaſe is be⸗ 
come abfolnte foza I oo. gears: And ſo upon this point my conceit appeareth. 
But the molt colourable thing which hath been alledged on the other ſide, 
was by my Bꝛother Drew, which was, that in counting upon an E jectione 
firmæ, and pleading in ſuch a Leaſe as here, it ſhall be as an abſolute Leaſe 
fo2 the years compꝛiſed in the Habendum, without making any mention cf 
the Prouiſo, upon which he enfozced it that it ſhall be taken to be of moze ef/ 
ficacy then if it food meerly upon the Contingent ; fozhe ſaid , that upon a 
Leaſe mave for years, if the Leſſee ſhall ſo long live, and the like, in the 
cormt., anvalſo in the pleading mention onght to be made of the life of the 
Leſſee : I agree it to be trus that the pleading ſhall be ſo, foz in count coun- 
ting, and in plea pleading , if the matter of the Contingent pzecede the Wi- 
mitation, oz be annexed to the Limitation, there a man ought to ſpeak to the 
Contingent, oz otherwilz it is not good, as by 14 H. 8. it ſhall be of a Con⸗ 
dition where it is pzecedent ; But in caſe of a Condition it is quite others 
wiſe, fo2 if a man make a Leaſe to another foz years, Si tamdiu vixerit, oz 
Dummodo ſolverit, &e. oʒ the like, which are annexed to the limitation of 
the Eſtate; in all theſe caſes in counting and alſo in pleading, he onght to 
aver the life ot the Leſſee, oz otherwiſe the contents of the thing accozding to 
the limitation: But where that which was the Limitation cometh by a Pro- 
viſo, after the Habendum which diſtinguiſheth the ſentence as here, there, 
becauſe it it is a matter diſtin and ſubſequent fzom the Habendum , and not 
annexed to it, he need not to ſpeak of it, but there it ſhall alwates come in to 
be ſhewn of the other part, and this is the uſuall and common caſe of viffs- 
rence foz pleading, but this makes no difference of the Efate ; And ther- 
foze if an Dbligation be made with a Condition endozſed, the Plaintiff in 
debt upon it voth not ſpeak of the Condition in his Count, but if the Condi- 
tion be pzecedent, oz ſtands compꝛiſed within the body of the Obligation, then 
he onght to ſpeak of it in his Count, as appeareth by 28 Hl. 8. where a man 
was bound in twenty quarters of Malt, ts be paid at ſuch a day, and if he fail, 
that he ſhall pay fozty quarters at ſuch a day, it he demand the fozty quarters 
in his count,he onght to ſhew the delault of payment of the twenty quarters at 
the day limited for it, and pet the Condition that is ont of, and that which is 
compzehended within the Obligation are but as one foz the ſubſtance, but foz 
the fozm it differs as fo the pleading, which fozm ought to be obſerved. 
Another reaſon is in this caſe , becauſe that the payment of the Rent is li- 
mited to be made at the receit of the Erchequer, in which caſe if it had been 
paid, the payment had been entred of Recozd, and not being ſo the default ap · 
peareth of Recozd, and where the default appeareth of Necoꝛd, there needs no 
Dffice, foz it ſhall be in vain to make that to appear upon Recozd'by Dffice, 
which othorwile © appeareth of it ſelf by Kecozd, and therfoze in 4. and 5. 
of Phil. & Mary it appeareth, where Sir John Savage was Sheriff of the 
County of W. in Fee, and that he was invited of two ſeverall voluntary eſ- 
capes of Felons, and foz not keeping of his Turn in loco conſueto upon two 
Jndictments removed into the Kings Bench in 8 H.8. upon the motion of the 
Attorney-generalt the Office was ſeiſev into the Kings hand without 
Scire facias, 02 any Inquiſition found therof, and as appeareth 3 Eliz. Ono 
Blake who by Patent was the kings Remembzancer in the Exchequer being 
made one of the Barons of the ſame Exchequer, the other Office was ipſo fa- - 
Ro gone and determined, there need no inquiſition to be made of it, noz Sci- 
re facias to avoid it becauſe the taking of the Office of a Baron is of Recoꝛd; 
And a man cannot be a Judge and a Piniffer in one and the ſame Court, and 
therkoze the irt Dfics is determined by taking of the ſecond,anv there neod 
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no Dffice to be found of it, the matter it ſelf being apparant upon Necozd. 


and therfoze as it appeareth it was adjudged in 13 H. 8. that anew Patent of 
the ſame Office of -Kemembzancer making recitall of the fozmer Patent 
(which appeared as befoze upon Recozd to be void) with a clauſe Quod poſt 
mortem five determi nationem, &c. therot, the new Grant ſhall take eſfect,was 
void. And Englefields caſe was lately adjudged in the Exchequer (and at the 
Parliament 35 Eliz. allowed to be good Lawby all the Juſfices there being) 
where the Queen had a Condition given to her by fozfeitureupon an Attain- 
der of Treaſon to be perfozmed by the payment of a ſumm of money, oz the 
like: If the Queen makes a Warrant by Patent to one to perfozm the 
Condition, and to return his pzoceedings therupon into the Exchequer , who 
perfozms it accoꝛdingly, and therupon returns all that he hath done with his 
Warrant into the Exchequer, no Office need to be found of the perfozmance 
of the Condition, - becauſe that by the return (which is warranted by :the 
Patent) the Condition appeareth ſufficiently upon Necozd to be perfozmed, 
and therfoze no Office need to be found, no moze of the not-payment in this 
caſe. At hath been ſaid by ſome, that it may be that the Patentee hath ten- 
dred the Rent at the receit, and that they would not receive oz reco2d the re- 
ceit of if, and that then it chould be hard that he ſhould Looſe his Leaſe, no de- 
fault being in him: to which J ſay, ſuppoſe a man be bound to make his ap⸗ 
pearancein any of the Rings Courts, may he ſay,that he appeared there accoz- 
ding to the Dbligation,x excuſe himſelf by ſuch bare averment therof, unleſſe 
his appearance be entred of Recozd ? It is cleer that he cannot, as appeareth 
by 18 E. 4. foʒ appearance in a Court of Recozd, is not unleſſe it be of Recoz2d, 
yet it may be (aid, that then the caſe may be had to the party ; as if the Difi- 


ter will not recozd his appearance, which is the ſame miſchiek as in this caſe, 


but this will not help him, foz firſt the Law pzeſumes that every Officer 
wil be indifferent betwlrt party and party; and upon this opinion had of him 
he is admitted to his Difice, wherupon the Law pzeſumes that if the party 
would have appeared, that the Officer would have recozded it, and-oin as 
much as he did not do it, it hall be taken that he did not appear. But the 
{rongeft reaſon in the caſe is this, to wit, if default be not in the party to do 
that which he onght to do, but in the Officer to do that which belongeth to his 
Dffice, as to recozd that which he onght to reco2d, there the Officer ſhall be 
chargable to the party in an Action upon the caſe, to anſwer him ſo much in 
Damages as he hath ſuſtained by ſuch default of the Officer, and the Law 
will put the party rather to ſuch a recovery then to anſwer it by a bare mat⸗ 
ter of averment which ought to be of Recozv. And further ſuch a voluntary 
default may be a fozfeiture of his Office, aud ſo a ſufficient penalty in caſe of 
an Dfficer. And to ſay, that the Office of Neceit is not an Office of Recozd, 
is too abſurd, fo2 it is a pzincipail member and part of the Court of Exche⸗ 
quer, and as wel of Recozd, foz the matters belonging to if, as the Offices of 
the Pipe and Remembzancers are foz thoſe things which belong to them, and 
the Recozds of Receit as well inrolled in Rolls of Parchment as any other 
Ke coꝛds of the Queen in this, oz any other Court, x it is commonly uſed now 
to convey Reverſions & Remainders to the Queen, with a Proviſo to be void 
upon payment of a certain ſum of mony to the Queen at the receit of the Ex⸗ 
chequer, t it is as uſual upon payment made there to have it back again with- 
dut office found cf this paym. and tohat is the reaſon of it? now, but vecauſe ſhe 
paym, there is alwaies entred npbn Recozd, & therfozeno Dffrce needs make 
this paym.to appear upon Recozd, And foz the cafe of Sir Rob. Cheſter, 4 Eliz. 
there is great di vor ſity between that x this caſe, foz it is ovained by the Act 
that upon the default of paym. (which is not limited there to be made at the 
reteit) the office ſhal be foʒteited, not that the eſtate in the office ſhall ceaſe: 
And cf a thing fozfeited it is at the election of him who is to take advantage 
cf the fozfeiture, whether he will take it oz not, and till the advantage taken 
therof the party (till remains an * | | 1 
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Aud therfoze if the Queen make a Leaſe foz years, and the Termez makes 
a Feoffment in Fee, the Term by this is extinct, as was agreed upon an E⸗ 
vidence in the Exchequer 28 El. in the caſe of Drayton Baſſet, and befoze that, 


in dhe fame caſe in the Kings Bench, and pet no reverſion is dzawn therby 


ont of the Nneen. Suppoſe then that the Queen befoze any Difice found 
therof,grant the Land over in Fee, ſhall not the Patentee take advantage 
therof by extinguiſhing the Term: It is cleer that he ſhall, and albeit a 
Wermez holdeth over his Term, yet the Patentee of the Queen, and alſo the 
Bargainee of a common perſon after the Jnroleiment of the Bargain ſhall 
take advantage of this determination of the Term. 

And koz the not reciting of Throgmortons Leaſe in the Letters Patents 
made to Finch and Audeley, it is to no pnrpoſe to ſpeak to it, becauſe the EC- 
fate was finiſhed befoze the Grant ; And further, becanſe there was a Non 
obſtante in the Patent, that it ſhall be effectuall , notwityKanving any not 
recitall of any Leaſe being of Recozd , o2 nut being of Recozd, miſrrecitall, 
&c. which was by all at the Bench admitted to be good, and not contradicted 


any. | 
And foz the Dffice formd after the Grant made, J did not ſpeak to it, be- 


canſe it is ofno purpoſe to helpthe Patentee , but yet ſhall ſerve the Queen 
foz the mean pzofits, as hath been ſaid : See more of this caſe, Trin. 36 Eliz, 
pl.2. | | 
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Trinity Term 35 Eliz, 
Hughes verſus Robotham, 


I. Eredith Hughes bzanght an Action upon the Caſe againſt William 
Robotham Executoz to Ja.Robotham,foz that the Plaintiff in ths 


| | ite time of the ſayd Teſtatoʒ, to wit, the 12th. of April, 28 E- 
liz. at London, in ſuch a Pariſh and , Ward, was poſſeſſed of a Meſſuage, 
with the Appurtenances , in the ſame Pariſh and Ward, fez divers years 
then to come; And wheras alſo the ſaid Telfatoz was then poſſeſſed of the 
reverſion therof after divers years then alſo to come, and ſo polleſſed the laid 
Teltatoz the ſaid 1 2th. day of April, at London, in the Pariſh and Ward a- 
fozeſaid, in conſideration that the Plaintiff at the inſtance and requeſt of the 
TLeſtatoz in his life time would ſurrender all his Eſtate and Term of years 
which he then had to come in the ſaid Meſſuage, with the Appurtenances, 
and p2ocure one Thomas Thornell to give to the ſaid Teſtatoz a 100. marks 
foz a Leaſe therof to be made by the ſaid Teſfafoz to the ſaid Thornell, he aſ- 
ſumed and pꝛomiſed to pay to the Plaintiff 30 1. of the ſaid 1006.marks,when 
be ſhould be therunto required by the Plaintiff. 

And the Plaintiff alledged in facto, that he at the inſfance and requeſt of 
the laid Teilatoz in his life time afterwards, to wit, the 2oth. day of April, 
28 Eliz, at London, in the Pariſh and Ward afozeſaid, ſurrendzed to the ſaid 
Teſtatoz all the Eſtate and term of years which he then had to come in the 
ſaid Peſſuage, 8c. and that he, the ſame2 oth. day of April, in the ſame Pa- 
riſh and Ward, pzocured the lapd Thornell to give to the ſaid Teſtatoz 100, 
marks foz a Leaſe of the ſaid Peſſuage, &c. by the Teſtatoz to the ſaid 
Thornell, then and there made foz 19 years,from the Fealt of the Annuncia⸗ 
tion of our Lady then laſt paſt, and that yet the ſaid Teſfatoz in his life time, 
noz the ſaid Defendant after his death, have not paid to him the ſaid 30 l. al⸗ 
beit the ſaid Tcftatoz in his life time, to wit, the 24. dap of A pril afazeſaid, at 
London, in the Pariſh and Mard afozeſaid, as therunto required by the ſaid 
Plaintiff, and albeit thoDefendant after the death of the ſaid Teſtatoz, to 
wit, the 10th, day of April, 32 Eliz. in the Pariſh and Ward afozeſaid, was 
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alſo therunto required by the ſaid Plaintiff z And albeit there were ſaffict- 
ent Goods and Chattels of the ſaid Teſfatoz at the time of his death, to pap 
as well the ſaid 30 l. as all other Debts of the ſai Teſtatoꝛ, and alſo to diſ⸗ 
charge the Funerals of the ſaid Teſtatoꝛ, which Goods and Chattels came 
to the ſaid hand of the ſaid Defendant, &c. | 

And after Non aſſumpſit pleaded, aud a Uerdict foz the Plaintiff, excopti⸗ 
on was taken in arreſt of Judgment , that the Declaration was not good. 

1. Becauſe it is, that the Plaintiff the 2cth. day of April, 28 Eliz. ſurren- 
bred all the Eſtate and term which he had then to come, and this (foz any 
thing ſhewn) may be another Term then he had the 12th. dap befoze, foz it 
is — ſaid, and ſo being poſſeſſed the 20th. day he ſurrendred, but generally 
as be foze. | 

And further the conſideration was, that he ought to ſurrender all the 
Term which he had the 1 2th.day of April, which cannot be made the 20th. 
day, foz in the mean time, part of the Term is incurred,and therfoze the pur- 
poſe was that the ſurrender ſhould have been made immediatly as ſoon as 
might be, ſo as by the delay therof the ſaiv Robotham ſhould not loſe any 
part of the Term to come. 

And it was further alledged, that a term foz years cannot be ſurrendzed to 
another Ter mez foz years. 

Gawdy, The conſideration is, that the Plaintiff at the requeſt of the Te⸗ 
ſcatoz in his life time ſhould ſurrender , ſo that it is not to be done untill he 
be required by the Meſtatoz , and not inſtantly at his perill without requeſt 
p2ecedent ; and here it is alledged that the Plaintiff at the requeſt of the ſaid 
Teſtatoz, the 2oth. day of April ſurrendred, which is well done, and accozd- 
ing to the agreement, and albeit it had been moze fozmall to have ſaid that 
the ſaid Plaintiff ſo being poſſeſſed ,afterwards, to wit, the 20th, day ot 
April, farrendred, &c. pet it ſhall not be intended that he had any other term 
then that which he had befoze, if it be not ſhewn on the other ſide in his Bar, 
and eſpecially hers, where the Action is not grounded upon the Term, but up- 

on the Aſſumpſit, and the conſideration is nothing but an inducement to the 
Afamption, which is not ſo fozmall to be made as if the Action had been 
grounded upon the Term it ſelf. And therfoze in an Action upon tbe caſe 
upon an Aſſumpſit, it ſufficeth to ſap, that wheras the Defendant was indebt⸗ 
ed to the Plaintiff in divers ſumms of money amounting in all to a 1001. 
the Defendant aſſumed to pay him the 100 |, at ſuch a day, without ſaytng, 
how, oz in what manner theſe Deuts accrued, oz when, becauſe the Action 
is noc meerly founded upon the Debt but upon the pzomiſe, and the Debts 
are but inducements to it: But if if were to recover the Debts themſelves 
in an Action of Debt there ought to be made a certainty therof, to wit, when, 
and how it comes. | 

And further here, in as much as the Aſſumpſit is found foz the Plaintiff, it 
ſhall be implyed that the conſideration was duly iperfozmed, foz without due 
pꝛoot of the conſideration the Plaintiff hath failed of his aſlumpti and 
therfoze alſo it hall be now taken that the Leſtatoꝛ hath ſuch a ter ni of years 
iu reverſion, to which the term foz years in poſſeſſion may be ſarrendred, 
koʒ he ſaid, that he who hath ten years in poſſeſſion may well ſurrender to 


him who hath moze years, as twenty in reverſiqn ; foz the leſſgr may ſur« - 


render to the greater term. To all which Popham and Fennor agreed: And 
Popham ſaid further, although it ſhall be taken moſt ſtrongly againif Hughes, 
to wit, that Robot ham had a leſſer term in the reverſion then Hughes had in 
the poſſeſſion, yet the ſurrender (hall be good, foz in Law it is greater and 
maze beneũciall foꝛ him to have a leſſer term to be a term in peſleſſion, then 
to habe it to be in reverſion : And by him, if a Leſſee foz twenty years make 
a Leaſe foz ten years, then he which makes the Leaſe foz ten years hath a re⸗ 
verſion upon theſe ten years, ſo that if Rent be reſerved upon it, he * 4 
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{rain foz it and have Fealty of the Termoz: And if he grant the Re ver ſton 
over foz ten years, with a ent of the Termoz in poſſeſſion, the Grantee 
hath the Reverſion and ſhalThave the Rent foz the time, and yet the Remain- 
der foz years remains alwaies to the Grantoz, and tYerfoze befoze the Rever- 
ſion granted over, the Ter moz foꝛ ten years in poſſeſſion might have ſurren⸗ 
dred to his Leſſoz, and therby the ſaid Leſſo; ſhall have ſo many of the ſaid 
years which were then to come of his fozmer term of twenty years; And 
after the Revetſion granted, he, which hath the ten years may ſurrender to 
the Grantee of ten years in Reverſion,and there he call have ſo many years 
in poſſeſſion which were to come of his Reverſton, Quod nota bene: And if 
he had had aleſſer term in the Reverſion- then the Leſſoz himſelf had in the 
Poſſeſſion, it ſhall go to the benefit of the firſf Ter moꝛ foz twenty years, 
who was his Grantoz, foz the Term in poſſeſſion is quite gone and dꝛowned 
in the Reverſion to the benefit of thoſe who have the Keverſion therupon, ha⸗ 
ving regard to their Eſtate in the Reverſton, and not otherwiſe; to all which 
Fennor agreed, wherupon Gawdy gave the rule that Judgment ſhall be en⸗ 
tred foz the Plaintiff; But Popham ſaid, that if the conſiveratton foz the 
ſarrender had not been ſuffictently alledged, that the Plaintiff ſhould not be 
helped by the other conſtderation ol 100.marks given by Thornell, foz if ſuch 
an Aſumption as this is be founded upon two moꝛe conſiderations, and ſuch 
which by poſſibility may be perfozmed, then the par ty hath failed of his @uit: 
As if a man in conſideration of 5 s. paid, and of other 5 s. fo be paid at a day 
to come, aſſume to do a thing, oz ta pay money, ik the one 5 s. be not paid, oz 
if it be not averred that the other 5 s.was paid at the day limifed foz the pay- 


ment of it, the party hath failed in his allumption in the one caſe, and the de⸗ 


claration is inſufficient inthe other caſe , foz he hath made a departure from 
his conſideration ; But if one of the conſideratious be impoſſible, oz againſt 
Law, there the other conſiderations which are poſſible, oz ſtand with the 
Law ſuffice if they be well alledged. And he ſaid, that the Executoz ſhall be 
charged with the contract of the Teſtatoz by common courſe of the Court, 
which ſtands upon reaſon, foz if an Action of Debt upon a bare contract be 
b2cught againſt an Executoz, if he do not demur upon it but plead to the Pais, 
that he owes him nothing, and it is found againſt him he ſhall be therby char- 
ged of the Goods of the dead; and the cauſe why he may be helped by demur- 
ring upon the declaration in that caſe, is, becauſe the Teſtatoz might have 
waged his Law in that caſe of debt, which the Erecutoz could not do of other 
contracts, and therfoze (hall not be charged with it by ſuch an ad, if he will 
help himſelf by demurrer ; but in the aſſumption of his Teſtatoz, he could 
not have waged his Law: and it is fcunded upon the death of the Teſtatfoz, 
to wit, his debt, with which the Executoz by a mean may be charged as be- 
foze, and therfoze the alluniption in ſuch a cale maintatnable againſt the Exe⸗ 
cutoz, But if the Teſtatoz upon good conſideration aſſume to make aſſu- 
rance of Land, oz to do any other ſuch collaterall thing which doth not ſound 
in a duty cf a thing payable, there the Executoꝛ ſhall never be charged with 
ſuch an allumption to render recompence foz it. And to this agzeed all the Jus 
lices of the common Bench, and Barons of the Exchequer ; And ſuch an al- 
ſamption bath not been allowed in the kings Bench but of late time, and 
that but in one oz two caſes. But in the other caſe it hath been common and 
of long time uſed, and therfozenow too late to be drawn in queſtion ; and if 
it ſhould be, it may be maintained with good reaſon in this caſe of a duty of 
a thing payable, in as much as the Teſtatoz cannot wage his Law in the A⸗ 
dtion, but in the other caſe there is no reaſon noz courſe of the Court to main- 
fain it: But the Judges in the Erchequer Chamber reverſed all theſe Jud/ 


ments in both caſes. 


2. Nota 


eQ 


wo WW, FOOT TS GY i S$ WO..299 v0 WT IO Wn 


n ——— 1 _ r 


— 


Gravenor verſus Brook 
and others. 


—ͤ— ů — 


— 


2. Nota, that this Term was adjcurned fo Octob. Trin. and becauſe the 
Mit was, that Adjournment ſhall be made in Octob. Trin. of all caſes, un- 
fill Tres Trinitat. tbe Adjournment was made in every of the Courts of 
Aings Bench, Common Bench, and the Exchequer, the very firſt day of 
ORob.Trin. then it was Holden by the Juſtices, that the Adjournment ought 
not to habe been made untill the fitting of the Court the fonrth dap from 
Octabis. 

And becauſe that the Mzits were, that at the ſaid Tres Tr. the Term hall 
be holden therafter, as if no Adjournment had been, the Juſtices held that 
they ought to ſit the firlt day of the ſaid Tres Trin. and ſo from thence every day 
untill the end of the Ter m, and fo2 all cauſes,as if no adſournment had been; 
and ſo they did acco2dingly,ſaving by aſſent ſome of the Juſtices did not come 
thither by reaſon of their far diſtance from London, at the end of the Term 
upon the laſt Adjournment : But they held, that if it had not been foz the 
oſpeciall wozds in the Waif, which were, that it ſhall be then holden as it 
no Adjournment had been, the Elloines had been the firſt day of Tres Trin. 
and the full Term had not been untill the fourth day, which was the laſt 
dap ot the Term. quod nota, and ſo it was ot the Adjournment which hap⸗ 
ned firſt at Weſtminſter, and afterwards at Hereford from Michaelmas Term 


now laſt paſt. 
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Michaelmas Term 35 and 36 Eliz. 


Gravenor verſus Brook and others. 


Brook and others Defendants,the caſe appeared to be this; Henry Hall 

was ſeiſed in his Demeſne as of Fee, accozding to the cuſtom of the 
Mannoz of A. in the County of D. of certain cuſtomary Tenements holden of 
the ſaid Mannoz called Fairchildes and Preachers, &c. In the third year 
of Henry the 8th. (befoze which time the cuſtomary Tenements of the ſaid 
Manno; had alwates been uſed to be granted by Copy of Court Roll of the 
ſaid Pannoz in Fee⸗ſimple, oz fo2 life oz years, but never in Fee tail but 
then) the ſaid Henry Hall ſurrendꝛed his ſaid Copy-hold Land, to the nſe of 
Joane his eldeſt Daughter foz her life, the remainder to John Graveaor the 
eldeſt Son of the ſaid Joane, and to the Peirs of his body, the Remainder to 
Henry Gravenor her other Son, and the Heirs of his body, the Remainder to 


I, || N an Ejectione firmæ by Edward Gravenor Plaintiff, againſt Richard 


the right Heirs of the ſaid Henry Hall foz ever; wherupon in 3 H. 8. at the 


Court then there holden, a grant was made by Copy of Court Roll ac cozd⸗ 
ingly, and Seiſin given to the ſaid Joane by the Lozd accozdingly. 

Henry Hall died, having Iſſue the ſaid Joane and one Elizabeth, and at 
the Court holden within the ſaid Pannoz, 4 H. 8. the death of the ſaid Henry 
Hall was pꝛeſented by the Yomage, and that the ſaid Daughters were his 
Peirs, and that the @urrender made as befoze was void, becauſe it was not 
uſed within the ſaid Þannoz to make Surrenders of Eſtates tails, and ther⸗ 
upon the ſaid Homage made diviſion of the ſaid Land, and limited Fairchilds 
fo2 the purparty of the ſaid Joane, and Preachers foz the purparty of the ſaid 
Elizabeth, and Seiſin was granted to them accozdingly. 

Elizabeth died ſeiſed of her ſaid part, after which 33 H. 8. Marga- 
ret her Daughter was found Heir to her, and admitted Tenant ta 
this part; after which Joane dyed ſeiſed of the (aid Tenements as ths 


Law will. 
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And alter the ſaid Margaret takes to Yusband one John Adye, who with 
his ſaid wife ſurrendred his ſaid part to the uſe of the ſaid John Adye and or 
his ſaid wife, and ol their Yeirs; and afterwards the ſaid Margaret died 
without Iſſue, and the laid John Adye held the part of his ſaid wife, and 
ſurrendred it to the uſe of the ſaid Richard Brook, and of one John North, and 
their Heirs who were admitted accozdingly, after which, the laid John Gra- 
vener died without Jſſas, and now the ſaid Henry Gravenor was ſole Yetre 
to him, and alſo to the ſaid Henry Hall who had Jſue Edward Gravenor, and 
dped, the ſaid Edward entred into ths ſaid Lands called Preachers, and did let 
it to the Plaintiif, upon whom the ſaid Richard Brook and the other Defen- 
per re-enter and eject him. And all this appeareth upon a ſpectall 
Uerdict. | 

And by Clench and Gawdy, an Eſtate tail cannot be of Copyhold Land, 
unleſſe it be in caſe where it bath been uſed, foz the Statute of Donis con- 
ditionalibus ſhall not enure to ſuch cuſtomary Lands, but to Lands which are 
at common aw, and therfoze an Eſtate tail cannot be of theſe cuKomary 
Lands, but in caſe where it hath been uled time out of mind, and they ſaid, 
that ſo it bath been lately taken in the Common Bench; But they ſaid, that 
the firſt remainder limited to the ſaid John Gravenor here upon the death of 
the ſaid John, was a good Fee-ſimple conditional, which is well warranted 
by the cuſtom to demiſe in Fee, foz that which by cuſtom may be demiſed 
of an Eſtate in Fee abſolute, may alſo be demiſed of a Fee-ſimple conditio⸗ 
nall, oz upon any other limitation, as if 1. S. hath ſo long Iſſue of his body, 
and the like, but in ſuch a caſe no Remainder can be limited over, foz one 
Fee cannot rematn over upon another, and therfoze the Remainder to the 
ſaid Henry was void: But they ſaid, that fo2 all the life of the ſaid John Gra- 
venor, nothing was in the ſaid Elizabeth which could deſcend from her to the 
ſaid Margaret her Daughter, 02 that might be ſurrendred by the ſaid Marga- 
ret and her Pus\and, and therfoze the ſaid Margaret dying without Jſſue, 
in the life time of the ſaid John Gravenor who had the Fee-ſtmple conditio⸗ 
nall, nothing was dane which might hinder the ſaid Edward, Son to ths 
ſaid Henry Gravenor of his Entry, and therfoze the ſaiv Plaintiff ought to 
have his Judgment to recover, foz they took no regard to that which the Yo- 
mage did, 4th. year of Hen. 8, | 

But Fennor and Popham held, that an Eſtate tail is wzought out of Copy-- 
hold Land by the equity of the Statute of Donis condirionalibus, foz other⸗ 
wiſe it cannot be that there can be any Eſtate tail of Copyhold Land, foz by 
uſage it cannot be maintained, becauſe that no Eſtate tail was known in 

Law befoze this Statute, but all were Fee-ſimple, and after this Statuts 

it cannot be by uſage, becanſe this is within the time of limitation, after 

which an uſage cannot make a pꝛeſcription, as appeareth 22 & 2 3 Eliz. in 
Dyer: And by 8 Eliz. a Cuſtom cannot be made after Weſtm. 2. And what E⸗ 
ffates are of Copyhold land, appeareth expzcfly by Littleton, in his Chapter of 
Tenant by Copyhold, &c. And in Brook Title, Tenant by Copyhold, &c. 15 
H. 8. In both which it appeareth that a Plaint lyeth in Copphold Land in 
the nature of a Formedon in the Deſcender at common Law, and this could 
not be befoze the Statute of Donis conditionalibus foz ſuch Land, becanſs 
that vefoze that Statute there was not any Formedon in the Deſcender at 
common Law, and therfoze the Statute helps them foz their remedy foz in- 
failed Land which is cuſtomary by equity : Add if the Action ſhall be given 
by equity foꝛ this Land, why hall not the Statute by the ſame equity wozk 
to make an Eſtate infail alſo of this nature of the Land? We ſee no reaſon 
to the contrary ; and if a man will well mark the wozds of the Statute of 
Weſtm. 2. cap, I. he ſhall well perceive that the Formedon in Deſcender was 
not befoze this Statute, which wills that in a new caſe a new remedy may be 
given, and therupon ſets the fozm of a Formedon in Deſcender: But as to 
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the Formedon in the Reverter,it is then ſatd,tbat it is uſed enough in Chan- 
cery, and by Fitzherbert in his Natura brevium, the Formedon in the Deſ- 
cender is founded upon this Statute, and was not at Common Law befoze ; 
And the reaſon is, becauſe theſe Coppholds are now become by uſage to be 
fach Eſtates that the Law allows them to be good againſt the Loꝛds them- 
ſelves, they perfozming their Cuſtoms and Services, and therfoze are moze 
commonly guided by the guides and rules of the common Law, and therfo2s 
as appeareth in Dyer, Tr.1 2. Eliz. Poſſeſſio fratris, of ſuch an Eſtate, facit ſo- 
rorem eſſe hætedem. And to ſay that Eſtates of Copyhold Land are not war⸗ 
ranted but by cuſtom, and every Cuſfom lies in Uſage ; and without Uſage 
a Cuſtom cannot be, is true, but in the Uſage of the greater the leſſer ts al- 
waies implyed : As by Uſage, three lives have been alwaies granted by 
Copy of Court Roll, but never within memory, two, oz one alone, pet the 
grant of one o2 two lives only is warranted by this Cuſtom, foz the uſe of the 
greater number warrants the leſſer number of lives, but not è converſo: 
And ſo Fee-ſtmples upon a Limitation. oz Eſtates in tail are warranted by 
the equity of the Statute, becauſe they are leſſer Eſtates then are warran- 
ted by the Cuſtom, and thele leſſer are implped as befoze in the greater, and 
none will doubt but that in this caſe the Loꝛd may make a Demiſe foz life, 
the Remainder over in Fee, and it is well warranted by the Cuſtom, and 
therfoze it ſeems td them that it is a good Eſtate tail to John Gravenor, and a 
good Remainder over to Henry his Bꝛother, and if ſo, it follows that ths 
Plaintiff hath a good Title to the Land, and that Judgment ought to be gi⸗ 
ven foz him. And foz the dying ſeiſed of Elizabeth, they did not regard it, 
foz ſhe cannot dye leiſed of it as a Coppholder, foz ſhe had no right to be Co⸗ 
pyholder of it: And by the dying ſeiſed of a Coppholder at common Law, it 
ſhall be no pꝛejudice to him who hath right, foz he may enter; But here in 
as much as ſhe cometh in by admittance of the Loꝛd at the Court, her Occu⸗ 
pation cannot be for tious to him, and therfoze no deſcent at common Law by 
her dying ſeiſed, foz it was but as an Occupation at Mill. But if it ſhall 
not be an Eſtate tail in John Gravenor, as they conceive ſtrongly it is, pet 
foz the other cauſes alledged by Gawdy and Clench, Judgment ought to be gi⸗ 
ven foz the Plaintiff, and the Remainder which is not good ſhall not pzeju⸗ 
dice the Fee-fimple conditionall granted to John, which is no moze then if 
the @urrender had been to the uſe of John Gravenor and his Heirs, the Rs- 
mainder over, becauſe that we as Judges ſee that this cannot be good by 
Law, and therfoze not to be compared fo the caſe where the Cuſtom war- 
rants but one life, and the Lozdgrants two jopntly oz ſucceſſively, there both 
the one and the other is void: And this is true, becauſe the cuſfom is the 
cauſe that it was void, and not the Law, and alſo it is a larger Eſtate then 
the Cuſfom warrants, which is not here, and upon this Judgment was gi⸗ 
ben that the Plaintiff ſhall recover. 
And by Popham, it hath been uſed, and that upon good advice in ſome Man⸗ 
nos, to bar ſuch Eſtates tails by a common Recovery pꝛoſecuted in ths 
Lo2ds Court, upon a Plaint in nature of a Mzit of Entry in the Pot. 


= Ceſar Judge of the Admiralty Court, bzought an Action upon ths 
_ I Cale foz a Slander againſt Philip Curtine a Percbant⸗ſtranger, foz ſay- 
ing, that the ſaid Ceſar had given a coꝛrupt Sentence ; And upon not guilty 
pleaded, and 200.marks Damages given, it was alledged in arreſt of Judg- 
ment, where it was tryed, by Niſi prius at the Guildhall by a partiall Inquef, 
becauſe that upon the default of ſtrangers, one being challenged and tryed 
out, a Tales was awarded De circumſtantibus by the Luſtice of Niſi prius; 
wheras (as was alledged) a Tale conld not have been granted in this caſe, 
koꝛ the Statute of 35 H.8 cap.6. which give fhe Tales is fo be intended but of 
cc mmentryals of Engliſh,foz the Statute ſpeaks at the beginning but 5 no 
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Juries, which by the Law ought to have 40 s. of Free-hold, and wills that 
in ſuch caſes the Venire facias ought to have this clauſe, Quorum quilibet ha- 
beat 408.in terris, &c. which cannot be intended of Aliens which cannot have 
Free ⸗ hold: And it goes further that upon default of Jurozs, the Juices have 
authozity at the Pzayer of the Plaintiff oz Defendant , to command the She⸗ 
riff oz other Miniſter fo whom it appertaineth to make a return of ſuch other 
able perſons of the ſaid County,then pzeſent at the ſame Aſiſes oz Niſi prius 
which (hall make a full Jury,8&c, which cannot be intended of Aliens but of 
Subjects, and therfoꝛe ſh ill be of tryals which ars onely of Engliſh, and not 
of this Inqueſt which was part of Aliens. | 

And further the Tales was awarded only of Aliens, as was alledged on the 
Defendants part, but in this point it was a miſtake, foz the Tales was a⸗ 
warded generally de circumſtantibus, which onght alwates to be of ſuch as 
3 the pꝛincipall Pannell was. But Per Curiam the exceptions were diſallow 
4 ed, foz albeit the tatute is, as hath been ſaid, yet when ths Statute comes 
© » to this clauſe , which gives that a Tales may be granted by the Juſtices of 
Niſi prius, and is generally referred to the fozmer part of the Act, foz it is ad- 
ded ; Furthermore be it enacted, that upon every firſt Writ of Yabeas Cdz- 
pora, or Diſtringas with a Miſt pꝛius, xc. the Sheriff, xc. ſhall return upon 
every Juror 5 8. Iſſues at the leaſt, ec, which is generall of all: And then it 
goes further, And wills, that in every ſuch Writ ot Yabeas Cozpora, or Di⸗ 
ſtringas with a Niſt pꝛius where a full Jury doth not appear before the Ju- 
ſtices of Aſſiſe, or iſt pꝛius, that they have power to command the Sheriff, 
or other Miniſter to whom it appertains , to nominate ſuch other perſons as 
before, which is genecall in all places where a Nift pꝛius is granted, and ther- 
fore this is not excepted neither by the Letter nor intent ofthe Law, And 
where it is ſaid (ſuch perſons) by it, is to be intended ſuch as the firſt, which 
ſhall be of Aliens, as well as Engliſh, where the caſe requires it, foz expe- 
dition was as requiſite in caſes fo2, oz againſt them, as if it were between 
other perſons. And Aliens may well be of the County oz place where the 
Niſi prius is to be taken, and may be there: foz although an Alien cannot 
purchaſe Land of an Eſtate of Free-hold within the Realm, yet be map have 
a houſe foz habitation within it, foz the time that be is there, albsit be be no 
Deniſon, but be to remvin there foz Merchanviſe, oz the like: And by 
Gawdy, where the default was only of ſtrangers, the Tales might have been 
awazded only of Aliens, as where a thing is to be tryed by Anqueſt within 
two Counties, and thoſe of the one Tounty appear, but not thoſe of the other, 
the Tales might be of the other County only. 


Davies verſus Gardiner, 


3s N Action upon the caſe foz a Þlander was bzought by Anne Davies a- 
gainſt Iohn Gardiner; That wheras there was a, Communication 
of a Parriage to be had between the Plaintiffand one Anthony Elcock, ths 

Defendant to the intent to hinder ths ſaid Marriage, ſaid, and publiſhed, that 

Vide this eaſe there was a Grocer in London that did get her with Child, and that ſhe had 
e the Child by the ſaid Grocer, wherby lhe loſt her Marriage. To which the 
15.4. 16. . Defendant pleaded not guilty, and was found guilty at the Aſfiſes at Ayleſ- 

bury to the Damages of 200, marks : And now it was alledged in Arreſt cf 

Judgment, that this matter appeareth to be meerly ſpirituall , and therfozs 

not determinable at common Law , but to be pꝛoſecuted in the ſpirituall 

Court. But per Curiam the Action lies here, foz a woman not maried can- 

dot by intendment have ſo great advancement as by her Parriage, wherby 

Ge is (are of maintenance foz her life, oꝛ during her Parriage, and Dower 

and other benefits which the temporall Laws gives by reaſon of her Marti⸗ 

age 
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age, and therfoze by this ll ander ſhe is greatly pꝛejudiced in that which is to 


de her tempozall advancement, foz whi ch it is reaſon to give her remedy by 
way of Action at common Law : As if a woman keep a Uicalling houſe, to 
which divers of great credit repair, wherby the bath her livelphood, and one 
will ſay to her Gueſts, that as they reſpect their credits, they take care how 
they they uſe ſuch a heuſe,fo2 there the woman is known to be a Wawd, wher- 
by the Gueſts avoid her houſe, to the loſe of her husband, chall not ſhe in this 
caſe have an Action at common Law foz ſuch a ſlander ? It is cleer that ſhee 
will. So, if one ſaith, that a woman is a common Strumpet, and that it is 
a lander to them to come to her houſe, wherby ſhe looſeth the advantage which 
the - ma to have by her Gueſts, ſhe ſhall have her Action foz this at com- 
mon Law. > 

Do here upon theſe collaterall circumſtances, wherby it may appear that 
the hath moze pzejuvice then can be by calling of one Yarlof, and the like. 

And Judgment was given fo2 the Plaintitf. | 


Hillary Term, 36 Eliz. in the Kings Bench. 


NB Michaelmas Term, 33, & 34 Eliz. Rot. 181. William and Joane his wife, 
J Lanniniürarir of Andrew Stock, bzought an Acticn upon the Caſe upon an 
Aſſumpſit, made to the Inteſt. te fo the payment of 51, to William Stock, 
who imparled untill Tueſday next after, Octa. Hillary next, which was the 
24th.day of January, and then the Defendant demanded Oyer of the Letters 
of Adminiſtration which were entred, in hæc verba. 

Wherby it appearerh that the Letters of Ac miniſtration were committed 
to the ſaid aue by Thomas Taylor Batchelor of Law, Commiſſary to the Bi- 
ſhop of London, & c. wherby the Detendant pleaded, that after che laſt con- 
tinuance, che (aid Letters Patents of Adminiſtration, ſealed with the Seal of 
the Vicar Generall of the ſaid Biſhop, which he uſeth in this behalf, and 
brought here into Court, bearing date the 27th.day of anuary 1591 which 
was three daies after the continuance, committed the Adminiſtration to the 
ſaid Defendant. And pleaved further the Ac of 37 H.8, which (ayes , that it 
ſhall be lawfull hereafter foz any perſon , being a Doctoz of the Law, to be 
Chancello2, Commiſſary, oz toexerciſe Eccleſiaſticall Juriſdiction, albeit 
he were a meer Lay perſon, ſo that ſuch a perſon be a Doctoz as afozeſaid,and 
avers, that at the time of the committing of the Adminiſtration to the ſaid 
Joane, the ſaid Thomas T ylor was a meer Lay perſon, and not Doctoz Legis 
civilis nec miniſter allocatus,accozding to the Laws of the Church of England, 
wherby he had no lawfull power to commit the Adminiſtration. ; 

Upon which it was demurred generally, and by all the Court the Plain⸗ 
tiff had Judgment to recover; foz we are to conſider what our Law was in 
this caſe befoze this Statute of 37 H.8. And albeit a Dodo then affirmed; 


that the Canon Law was, that there was a meer nullity in ſuch Adminiſtra⸗ 


tion, ſo although the party that did it, not being a Clark noz Poctoz, accozv- 
ing to the tat. of 37 H. 8. pet all the Juffices agreed, that the Adminiſtra⸗ 
tion ſo committed will be adjudged in our Law to be of fozce and effec, being 
ſhewn under the Seal of the Officer and committed by him, who is reputed 
the Dfficer, who onght to do it, and is inveſted in the Office untill it be a- 
voided by ſentence,and yet ſuch an avoidance ſhall not make a mans act to be 
made votd, no moꝛe then if a meer Lay-man be pzeſented to a benefice, albeit 
this be a meer nullity in dur Law, and void, yet we adjudge the Church 
full, accozding to the publike admiſſion, conſtitution and induction, and not 
accozding tothe capacity of the perſon, which is a thing ſecret, untill (ach 
a one be dep2ived foz it by ſentence in the ſpirituall Court, and yet the 
Church ſhall be in cur Law void but from the time of depzivation , of which 
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Property. 


Do here, he remains as to our Law an Dficer untill his authazity be defeas - 


ted by ſentence of the ſpirituall Curt, otherwiſe great miſchieſ will happen; 
foz an infinite number of Adminiſtrations may be dꝛawn in queſtion by A- 
verment, that he, who granted them was a meer lay perſon, and ſo make 
fach Garboils in the Common-wealth, which is not to be ſulfered for the in - 
tonveniency which will happen by it; and therfoze our Law which is foun⸗ 
ded upon reaton ſh ill fudge of it accozding to the open appearance of the D\- 
ficer, to wit, that he hath a grant made to him, and not accozding- to the 
p4ivate capacity of the perſon, and this is not altered by the ſaid Statuts 
which ee affirmationof it, and makes the authozity of a Dactaz ot 
Law abſolute, not to be defeated by the Civill oz C mon A. aw, which is not in 
the other caſe : But yet it doth not make this caſe of wozſe condition then it 
ins at Conimon Law. And by all the pleading of the Adminiſtration com⸗ 
mitted to the Defendant, is not good, becauſe it appeareth by the date of it, 
that it was made after the day of the laſt continuance, and therfoze conld 
not have been pleaded untill a new continuance after: And by the Dactoz the 
laſt Adminiſtration does not avoid the firſt, but in caſe where there is an eſpe- 
tial revocation of the ſtrſt: But they did not ſpeak of the doubleneſle becauſe 
the Demutrer was generall and not ſpeciall, and alſo becauſe the other mat⸗ 


ters were ſo cleer. 6 


2 Tf Treſpaſſe foz carrying away certain Loavs of Pay, the caſe hapned to 

be this; The Plaintiff pꝛetending Title to certain Yay which the De⸗ 
fend. had ſtanding in certain Land to be moze ſure to have the Action paſſe foz 
him, took other Yay of his own (to wit, the Plaintiff) and mixed it with the 
Defendants Bap, after which the Defendant took and carried away both the 
one and the other that was inter mixed, upon which the Acton was bzought, 
and by all the Cdurt cleerly the Delendant ſhall not be guilty foꝛ any part of 
the Yay,fo2 by the inter mixture (which was his own ad) the Defendant (all 
not be pz2)udiced as the cafe is, in taking the Yay. And now the Plaintiff 
tannot ſay which part of the Yay is his, becauſe the one cannot be known 
from the other, and therfoze the whole ſhall go to him who hath the pzoperty 
in it with which it is inter mixed, as if a man take my Garment and Em⸗ 
h2oider it with Silk, oz Gold, oz the like, J may take back my Garment 2 
But if I take the Silk from you, and with this, face oz embꝛeider my Gar⸗ 
ment, you ſhall not take my Garment foz your Silk which is in it, but ars 
put to the Action foz taking ot the Silk from you. 

Do here, if the Plaintiff had taken the Defendants Yay and carried it to 
his houſe, oꝛ otherwiſe , and there intermired it with the Plaintiffs Pap, 
there the Defendant cannot take back his Yay, but is put to his Action a- 
gainſt the Plaintiff foz taking his Yay. The difference appeareth, and at 
the ſame day at Serjeants Inne in Fleetſtreet, the difference was agreed by 


Anderſon, Periam, and other Juſtices there, and this caſe was put by Ander- 


ſon: It a Goldſmith be melting of Gold in a Pot, aud as he is melting it, I 
will caſt Gold of mine into the Pot, which is melted together with the other 
Gold, I have no remedy for my Gold, but have loſt it. 


Bullock perſus Dibler. 


4 Nan Ejectione firmz between Edward Bullock Plaintiff, and John Dib- 
Ller Petendant, the caſe appeared to be this; A man was ſeiled of a Co- 
pyhold Tenement, parcell of the Þannoz of Stratfield Mortimer, the County 
of Berks, in right of his wife, in his Demeſne as of Fee, and ſurrendzedthis 
Copy-hold Tenement by himſelf without his wife, to the uſe of a ſtranger in 
Fee, who was admitted by the Lozd accopdingly, the Mus band dies, the wife 
dies 
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dies, the Heir of the wife withont any admittance enters upon the ranger, 
and mabes a Leaſe foz a year to the Plaintiff, upon whom the Defendant 
in right of him to whom the Surrender was made, re-enters, and adjudged 
that the Plaintiff ought to recover, and that the ſurrender of the Yusband 
was not as a diſcontinuance againſt the wife, to put the Yeir ta his Plaint 
in nature of a Sur Cui in vita, foz a Diſcontinnance ſhall not be by a Decd of 
Feoment only, but by it with the Livery enſuing, wherby the entire Fee- 
ſimple is given, what Eſtate ſo ever the Feoffoz had by reaſon of the Livery, 
where by Deed of Grant nothing paſſed but that which the party might law- 
fully grant: And here it ſhall be taken as if the Grant had been made by the 
Yusband which paſſed but his Eſtate, to wit, that which he might lawfully . 
grant without pzejudice to bis wife. But pet there is this diverſity be- 
tween a ſurrender of an Eſtate foz life, and a ſurrender of an Eſtate in Fee 
to the uſe of a ſtranger, to wit, that by the one the Eſtate dzowned in the 
102d by the ſurrender, and by the other it is not dzowned in the Lozd, but is 
tranfferred to him to whom it was made, upon which he is admitted ta it; 
otherwiſe, in the laſt caſe it returns to him who ſurrendzed, and then upon 
the admittance be is in the Per by him who -ſurrendzed, and not by the 
Low, oz by the Surrender made by Tenant foz life, he to whoſe uſe it is 
made ought to take it of the Lo2zd, and he is there in by him, and not by him 
who ſurrendzed. | 

And this is tie common difference betwirt Cuſtomarꝑ Eſtates foz lives, 
and Cuſtomarp Eſtates of Inheritance. 

And the Plaint of Cui in vita is given where recovery by default is againſt᷑ 
the husband and wife, and not upon the ſurrender of the husband; foz ſuppoſe 
the husband had ſurrendred meerly to the Lozvhimſelf, pet the wife might 
habe entred after the death of the husband, becauſe the ſurrender goes but 
to the Eſtate which the husband might lawfully part with, and therfoze ra- 
ther to be reſemiled to a Grant then to a Feoffment. ; 

And notwithſtanding that he was not admitted, yet he might enter and 
take the p2ofits, and make a Leaſe accoꝛding to the cuſtom, oz bzing an A. 
ction of Treſpaſſe againſt him who diſturbes him? But tf the Lozd require 
his Fine oz his Services, and the Heir refuſe to do them, this may be a foz- 
feiture of his Copyhold ; But untill lawfull Seiſin made by the Lozd (be- 
cauſe it belongeth to him) the Heir may intermeddle with the Poſſeſſion, 
albeit he be not admitted by the Lozd where it is an Cate of Inheritance by 
the Cuſtom. 

And in this Term alſo in another caſe, in the ſame Court if was adjud- 
ged. that an Jntant who ſurrenders his Copyhold Land within age , may 
enter at his full age, without being put any Suit foz it. 

And the firſt caſe was very well argued by one Brock, a Puny utter Bariſter 
of the Inner- Temple, this Term foz the Plaintiff. And it was the firſt De- 
mur that he argued in Court, 


Forth verſus Holborough. 


I an Action of Debt upon an Obligation of 200. marks bꝛought by Ro- 
bert Forth Docto2 of Law, and Mary his Wife, as Erecutrix to Doitoz 
Drewry, againſt Richard Holborough, the Caſe upon Demurrer appeared 
to be this; ro wit, That the ſaid Dz. Drewry was ſeiſed in his Demeſne as 
of Fee, of the @uit gf the Pannoz of Goldingham Hall in the County of Eſ- 
ſex,and ſo ſeiſed the laſt day of Novemb. 27 Eliz. zemiſedit to the ſaid Richard 
Holborough foz 17.years from the ſaid laſt day of Novemb. wherby the De⸗ 
fendant entred into it the next dav, and was therof poſſsſſed accozdingly, and 
ſo peeCed the laſt day of Novemb. 28 Eliz. entred into an Obligation to the 
ſaidDz.Drewry, with cenditien, that if he, his Heirs, Executozs, DS 
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grata and Aſſignes, oz any of them ſhould” well and truly pay oz cauſe to be 


paid to Dorothy Goldingham widow, oz her Aſſigns, at the Pannoz-houſe 
of Goldingham Hall in the County of Eſſex, foz the Term of 17.years,from 
the Feaſt of . Michael the Arch-angel then laſt paſt, oz an Annuity oz annu- 
all Rent of 20. marks of lawfull Engliſh money, at the Feaſt of the Annun- 
ciation of our Lady, and D. Michael the Arch-angel, by — poztions, if the 
ſaid Dororby ſhall ſo leng live, and the (atd Richard Holborough, oz hi; Al⸗ 
ſigns, oz · any other claiming by, oꝛ under the ſaid Richard, oz his Aſſigns, ſhal 
02 may lolong occupy oz enjoy the ſaid cite of the Pannoz of Goldingham 
Hall, that then the Obligation ſhall be void; after which untill the 9tb.vay 
of May, 29 Eliz. the Defendant enjoyed the ſaidcite, and paid duly the laid 
Annuity, and then he ſurtendzed his Eſtate in the ſaid cite to the ſaid D2. 
Drewry, and after this did not pay the Annuity over, and yet continued the 
poſſeſſion of the ſaid Scite. 

And by all the Juſtices the Defendant notwithſtanding the Surrender 
made to the Dbligee himſelf, ought to have continued the payment of the 
Annuity to the ſaid Dorothy, foz albeit the Term be dzowned, and merged 
in the Reverſion, and ſo hath no continuance as to him in the Reverſion, 
pet as to any thing heretofoze done by the Defendant who was the Termoz 
in Judgment of Law, it is to be ſaid to have continuance : As if he had 
granted a Rent-charge out of it to have continumce during the laid Term, 
aliheugh he ſurrender his Term to him in the Reverſton,yet the charge con⸗ 
tinues, and as to it, the Reverſton (hall be ſaid to be in the Termoz, and 
albeit the Dbligee himſelf ſhall not take advantage of his own,oz to have the 
advantage of the fozfeiture of an Obligation there, where his own ad is the 
cauſe of his bzeach. 

And if it had been, that the ſaid Dorothy during the ſaid Term ſhall have 
the uſe of a Chamber within the cite, without the interruption of him, oz 
bis Aſſigns, there, if after the @urrenver, the ſaiv Dorothy Drewry had in⸗ 
terrupted him of the uſe of the ſald Chamber, the fozfeiture of the Dbliga- 
tion ſhall not be taken againſt the Defendant foz it. 

But here the Condition is of a collaterall thing ta be done, to wit, the 
payment of the Annuity to a Tranger, with which the Land is not bound, and 
therfoze the bzeach comes meerly in default of the Dbligoz, and of the Obli⸗ 
gee in no part, to wit, and therfoze the Obligation here is fozfeited, 

And by Popham, the caſe here is moze cleer upon conſideration of the 
woꝛds of the Condition, foz the wozds are, If the Defendant ſhall, or may en- 
joy, &c. and this wozd (may enjoy) ſhall be alwaies intended reaſonably, 
to wit, if it may without any thing to be done by him to the contrary ; and 
here if he had not made the Surrender, he might have enjoyed the Scite un⸗ 
till the end of his Term, and therfoze betauſe it cometh of his own ac, wher⸗ 
by he, oz his Aſſigns ſhall not enjoy it foz the Term, if it ſhall be ſaid , that 
be in the Reveriton ſhall not be ſaid in, by the Termoz of which he himſelf 
ſhall not take any advantage, in as much as if this had not been, he might 
have enjoyed foz the whole Term. To which all the other Juſtices alſo a- 
greed, aud upon this Judgment was given foz the Plaintiff. , 

But if any had defeated the ſaid Term by a lawfull entry, by a Title Par- 
amount, the Obligation had not been fozfeited foz any default of payment aſ- 
fer this Entry, but if Rent had been reſerved upon the Leaſe, and foz de- 
fault of payment, a Re-entry had been made, yet by Popham the payment 
ought to be continued upon the perill of the fozfeiture of the Obligation, foz 
the wozds (may enjoy) in as much as there it is the meer default of the 
Defendant himſelf, there the Leaſe does not continue, of which he ſhall not 
take advantage to ſave his Mbligation. But note the fozm of the Demur- 
rer, and that it might have been better ioyned , which is to be-ſeen in the 
Recozd where it isi entred, 
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- Eaſter Term 36 Eliz, ; 


Geilles verſus Rigeway. 


Eſq;late, Sheriff of Devon; Foz that wheras John Chaunder alias Chaun- 
deler, was in ererntion with the ſaid Sheriff foz the ſaid ſumm, the ſaid 

Sheriff afterwards, to wit, the tenth day of December, 34 Elz. at London, 
in ſuch a Pariſh and Ward ſuffered him ko eſcape, the laid Rigeway then 
being Sheriff of Devon, and having him then in execution, &c, To which 
the Defendant pleaded, how that he took him in Execution by the Pꝛoces at 
Stockram in the County of Devon, as the Plaintiff hath alledged, and there 
detained him in ſafe cuſfody untill the 8th. dag of December, 34 Eliz, at 
which day the ſaid Chuundeler vzoke rhe Pzifon, arid eſcaped out of it contra- 
ry to the will of the ſaid Defenvant, and that the Defendant did treſhly pur⸗ 
ſue him, and in this freſh purſuit did retake him the 1 1th. day of December, 
then next enſuing at Stockram afozeſaid,and detained him in execution foj the 
ſaid 3061.6 5.8 d. during the time of his Office, and delivered him over to 
the new Sheritf, &c. To which the Plaintiff replyed bp pꝛoteſtation, that 
he did not make freſh purſuit ; And foz plea ſaith, That after the going a- 
way of the ſaid Chaundeler, and before his re-taking by the ſaid Defendant 
as aforeſaid, the ſaid Chaundeler for a whole day and night, to wit, at Lon⸗ 
don, in the Pariſh and Ward aforefaid, was out of the view of the ſaid Defen- 
dant,xc. Upon which it was demurred in Law. 1 

And it was moved by Cook Attorney-generall, that Judgment ought fb 
be given foz the Plaintiff; foz,in as much as it was alledged, that he was out 
of the view of the Sheriff fo a day and a night together, there it ſhall be in⸗ 
tended to be a default in the Defendant in the making of his putſuif, and ther⸗ 
foze chargable to the Plaintiff, and pet he agreed, that if the Sheriff had 
made his purſuit freſhly ; although that at the turning of a Lane, end of a 
houſe, oz the like, the Pꝛiſoner had been out of the view of the her iſf ids a 
ſmall time, as untill the Sheriff commeth to this turning, end of the houſe, 


I H dobt foz 306.1 6.8.8 d. by William Geillies, againſt Thomas Rigeway 


zn the like, pet the Sheriff may re-take the Pziſoner , and he (hall be pet 


ſaid to be in execution to the party againſt his will, yet when he is foꝛ ſo long 
a time out of his view, it ſhall be otherwiſe, foz the dekault which the Law 
pꝛeſumes to be in him; and therfoze in this caſe the action lies. To which 
it was anſwered by Popham, Gawdy, and Clench, That if he makes freſh pur- 
ſuit, ſo that it doth not appear fully that there was a defau'tin the Sh eriff in 
his purſuit, although he were ſo long out of his view, yet he ſhall be ſaid to 
be in execution for the party againſt his will upon the retaking of him: As if 
be be purſued to a houſe where he is kept for a long time, and the Sheriff ſet 
a guard upon the houſe, and after this re take him the next, or any other day 
without departing from thence, the Sheriff in ſuch a caſe may re- take him up- 
on his coming out of the houſe, and he ſhall be in execution to the party a» 
gainſt his own will. 

And ſo in all like Caſes ; As if he purſues him in the night, ſo as he can- 
not ſee him, and yet by the tract of the hozſe , oz enquiry he makes diligent 
purſuit to re-takehim, ſo that it cannot appear that there was any negli⸗ 
gence oꝛ default in him in making purſuit. 52 14 

And it is not the fozm of the pleading to alledge, that he purſued him freſh⸗ 
ly, and had him alwates in his view untill he re-tcok him, but only that he 
purſued him freſhly and took him in this freſh. purſuif, without ſaying, any 
thing that he was in his view, and therfoze his being out of the view of the 
Sheriff is not materiall in the caſe, but the freſh purſait, and the taking ol 
him in this purſnit, | 

N To 


_ Geilles Tent 
|  Rugeway. 
Be Then Coke moved, that the Bar was not good, becauſe he doth not ſhew 
where he Made the purſuit, ſo that he might agree to anſwer that which. 
is alledged by the Plaintiff, to wit, his being at large at London, and ther- 
foze the Bar not being good, Judgment ſhall be given againſt the Defen- | 
dant foz the inſaffictency of his Bar: foz a Repleader ſhall not be in caſe of 
Demurs, as it hath been adjudged here very lately, and alſo in the Common 


To which it was anſwered by the ſaid Juſtices, That if the Bar be inſuffi- 
cient in matter, ſo that it may appear by it, thai the Plaintiff hath ſufficient 
cauſe of Action, which in matter is not ſufffłiently avoided by the Bar, Judg- 
ment ſhall be given for the Plaintiff upon the Bar, if the Replication be ſuffi- 
cient, and noRepleader ; but if the Bar be ſufficient for the matter and inſuf- 
ficient for the form only, as it is here, there before the Statute of Eliz. 
for pleading there ſhall be a Repleader, but now becauſe no. Demurrer was 
upon the Bar; but a Replication made to it, therfore, by Popham no advan- 
cage ſhall*be taken ofthe Bar for matter of form, which is admitced by the 
party, 95 no advantage taken therof accord ing to * OE 
And they all agreed, that the Sheriff, albeit he did ke freſh purluit 
upon the eſcape, may pet take, re-take the Pꝛiſoner who eſcaped from him 
out of Execution, foz the Pziſoner (hall not take advantage to avoid the Exe⸗ 
cution; and therfoze in reſpect of the Plaintiff, who yet may accept the Pꝛi⸗ 
ſoner to be in execution, the Sheriff may re-take the Pziſoner. But if the 
Plat. had recovered againſt the» Sheriff befoze fo the eſcape, then the She- 
ritf foz his Indempnity cannot re⸗take him, but is put to his Action upon the 
Caſe againſt the Pziſoner, foz the @heziff hath no colour in ſuch a caſe of eſ/ 
cape to retake him, but in reſpect,anv foz the advantage of the Plaintiff, who 
had Judgmentagainlt the Pziſoner, and not inreſpec of the pꝛivate wꝛong 
done to himſelf, of which he hath no Judgment, and as it is now, the Repli- 
cation not being good (by Popharti) Judgment onght to be given again(t the 
Plaintiff. But by aſſent it was ozdered that the Defenvant ſhall put in new 
Bail, and that upon it, he (hall plead anew ; But how ſhall it be if the She⸗ 
riff do notmake freſh Suit and re-take him: And after wards he, at whoſe 
t he was in Execution recovered againſt the Sheriff; may the Pziſoner 
have an Audita querela upon the matter: 


Upon an Aſſembly of all the Juſtices at Serjeants-Inn in Fleetſtreet, with 
the Barons of the Exchequer, it was cleerly agreed by them all (but two, 
who at the beginning made ſome denbt of it, but at the end allented alſo. ) 

If in the night, the houſe of any be broken, with an intent to ſteal 
any thing being in the houſe, although no perſon be in the houſe at this time, 
yet this is Burglary, for the Law is, that every one ſhall be in ſecurity in the 
night, as well for their Goods as their perſons which be inthe houſe. 

Aud if a Church be broken in the night for the ſtealing of any thing in it, 
this is Burglary, though no perſon be in it at this time, And ſo hath the Law 
alwates been put in execution, and in all the Books whlch ſpeak of Burgla- 
ry, it is not mentioned that any perſon ought to be in the houle, but that it is 
Burglary, the Peſfuage being bꝛoken in the night, to the intent to kill any 
perſon there, oz to the intent to ſteal any thing out of it. 

And the caſe that of late time it hath been put in the Jnditements of Bur⸗ 
glary, that ſome perſon was then there, &c. hath been, becauſe that in ſuch 
caſes of Burglary,Clergy was taken away, but now by the Statute of 18 
Eliz. Clergy is taken away in every caſe of Burglary. 

And the ancient Pzeſidents are, Quod domum of ſuch a one Noctanter Fe- 
lonice & burglariter fregit, without making mention that any perſon was 
then in it, - oz making mention that it was Domus manſionalis of any : And 
it may be a Manſion Youſe, albeit no perſon then inhabit in it. And 99 
that 
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that hereafter it all be ſo put in execution by all the Juſtices, See this more 


fully herealter, Trin. 36 Eliz. Pl. I. in this Book. 


T Tres paſchæ this Term there were made foꝛ Serjeants at Law; viz. 
Lewkenor, Savage and Williams of the Middle- Temple, Heale only of 
the Inner- Temple, Kingſmill, Warburton , Branthwaite , and Flemming of 
Lincolns-Inn, and Daniel and Spurling of Grayes- Inn. 

And all the Juſtices were aſſembled in the Middle-Temple Hall, the Wed- 
neſday paſt Menſem Paſchz, being the ſecond day of May , where the two 
chief Juſtices, and chief Baron ſate upon the Upper-Wench of the ſame Pall, 
in their Scarlet Robes with their Collers of S. S. and every one of the o- 
ther Juſtices and Barons in their Anctenty ; one on the one ſide, and the o⸗ 
ther on the other ſive in their Scarlet Robes alſo, and then came the new 
Serjeants in their black Gowns befoze the Juſtices there, the two eldeſt be- 
ing put in the midſt befoze the chief Juſtice of England, and ſo every one of 
them, one on the one ſide, and the other on the other ſide, accoꝛding fo their 
Anctenty, and every one of the ſaid Ser jeants having one of his @ervants 
behind him at his back, with his Paſters Dcarlet Yood and Coife upon 
his arms: And therupon the ſaid chief Juſtice made his Speech in this 
manner. 


| I. men will enter into a due conſideration upon what grounds the Laws of 


this Realm have their Original Foundation, and what good effects are 
wreught through the due execution of the ſame they might ſay, and that juſt- 
ly, that the profeſſion therof is both an honeſt, and honourable Profeſſion. 

The Laws are derived partly from the law of God and partly from the Law 
of Nature. From the Law of God, in that it ordaineth means how the people 
may be truly inſtructed in the knowledge and fear of God: How they ſhould 
demean themſelves towards their Soveraign and Prince: How they ought to 
live one with the other, and how to be defended from oppreſſiohs and in- 
juries. From the Law of Nature, in that it provideth how each man may de- 
fend himſelf, that he may live by his owa labours, or otherwiſe according to 
his profeſſion or calling; That he may ſecure his Poſterity of that which he 
hath gathered together by his induſtry, and that man with man may live to- 
gether in ſuch ſecure and comfortable Society as appertaineth. And what 
be the effects which grow by the due execution of the Laws? They are 
theſe, 

By it, God is known, the Soveraign Prince obeyed, the people are kept to 
live in peace, and that is yeilded to each which is his due: And can there be 
any better things then theſe upon the face of the Earth? No, there cannot. 
The Law therfore being taken from ſo good a ground, and working ſuch no- 
table and honourable effeAs, who can juſtly ſay otherwiſe, but that the pro- 
feſſion of ſuch a Law is an honourable profeſſion > Are not the Judges of the 
Law profeſſors of the Law > See then what God himſelf in his word bath faid 
of Judges in Pſal. 8g 2. ſpeaking of Judgment and Juſtices he ſaith thus; I have 
aid yee are Gods, and can there be any higher name then this in Heaven or 
Earth? And why are they ſo learned? but for that, they in their Offices do re- 
ſemble that which is the Office of God, as to diſcern ſo far forth as mans ca- 
pacity can reach unto between right and wrong, truth and falſhood, the juſt 
and the unjuſt, which is a moſt high, weighty and honourable charge, and 
therfore 2 {hro:1 9 6.cha.fehoſophat ſaid to the Judges,T ake heed what you do, 
for you do not execute the f udgments of men, but of the Lord, and He will be with 


\ 


you in ̃udgment. By which it is evident, that they are either grofly ignorant, 


_ or otherwiſe very malignant and contemptuous perſons that may not be in- 


duced to be reformed, that do in any wiſe hold the profeſſion to be either baſe 
or contemptible. 1 
n 
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And chis I may truly ſay to the encouragement and comfort of ſuch as be- p 
ing honeſt do profeſs the Law :- That in the moſt parts of England there are. MW. . 
more Gentlemens houſes, and thoſe of continuance raiſed and advanced by 
that profeſſion alone, then by all other the profeſſions that can be ſpoken. of, h 
and approved, | a 


Let any man of Experience in the State, of the generall part of the Realm * 
enter into a due conſideration of it, and 1 am well aſſured he ſhall find it ſo; e 
wherby it may plainly appear, that Gods bleſſings for worldly benefits have 6 
; greatly abounded towards ſuch as have walked evenly and juſtly in that cal- y 


ling: yet happily there may be ſome (I mean ſuch as flip in by extraordina- f 
ry means) that ſomtime do give ſcandall to the Profeſſion ; as where ſuch 

are called to the Degrees of Learning, as are either ignorant, or infamous f 
perſons, wherby they either cannot adviſe as they ſhould, or by giving them- 
ſelves over to fl ghts and to ſhifts, they do not adviſe as they ought. | 

A matter abhorred of all good and honeft men: But the ſame being duly 
weighed, tendeth to che touch of the perſon, and not of the Profeſſion. 
Nevertheleſs to avoid this Scandall, I would adviſe ; 

1. Such as have Government in theſe houſes of Court, ſhould be very care- 
full and reſpeRive in their Calls, not only to the bench as Readers , but of 
thoſe alſo whom they call to the Bar, that they may be ſuch as may appear 
to be both learned, and honeſt, and ſuch as may not juſtly be impea ched 
of Ignorance, or Igaominy ; for ſuch ace not only to adviſe between parties, 
but many of them are drawn to Credit and Government alſo in their Coun - 
tries, and therfore behoofull to be free from ſuch Imputacions. 

And ſit hence without the knowledge of the Law in ſome meaſure, ſuch as 
govern in their Countries, may often fall to commit ſuch Errors as were to be 
wiſhed might be otherwiſe. 

It were convenient that Gentlemen, yea, thoſe of beſt worth would bring up 
theit very heirs in the knowledge of the Laws, as that they might in after. ages, 
when as they ſhall be called to Government, be ſo able to govern under her 
Majeſty as might beſt ſtand with their Reputations , and the good of their 
Countries. | 
| And now your ſelves that are here preſent, and have been called to this State 
_- and Depree of Serjeants at Law (a State and Degree 1 may well call it, for 
$ that her Majeſty doth ſo term it) Since your gravities and your good conver- 
ſations in your callings hither-to,, and the good opinion conceived of your 
Learnings, Experiences, and Diſcretions hath moved her Majeſty to call you 
to this Dignity. | 

Iam now to adviſe you ſo to demean and govern your ſelves in your Pro- 
feſſion as thoſe good things thus conceived of you may not henceforth any 
waies be blemiſhed, but rather encreaſe, to your further Reputations and 
Credits. In which you are to have a ſpeciall regard that you be thankfull, 
firſt, to God, who hath ſo guided the courſe of your lives hither- to, as it hath 
made you to have been thought to have merited this Advancement. Then 
to her Majeſty, who upon good report made, hath conceived ſo well of you 
as to call you to this Degree, wherin it behoveth you ſo to demean your 
ſelyes, as in all her Highneſs Service, both in your Countries and otherwiſe, 
as you ſhall be called therunto, as you may be found to deal therin effectu- 
ally, diligently, and juftly. 175.4 

And laſtly, to the Country and Common. wealth who hath carried ſo good 
a report of you, as therby you have been the rather brought to this place: 
And the moſt thankfulneſs you can ſhew to your Country, is, to Councell 
your Clients according to your skill honeſtly, and truly, wherby they may 
not be encouraged to ſpend their time and their ſubſtance in vain, frivolous , 
and unjuſt Suits ; to be faithfull and ſecret to your Clients, not ** 

e 
ſo 


their Councels to their prejudice, that you expedite your Clients Cau 


— 
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ſo far forth with conveniency, and your Clients ſafety, that both in your pra- 
K ice and otherwiſe , your ſpeech and bebaviour towards all men be modeſt 
and diſcreet, yea, ſuch as appertaineth to men of your Gravities and Callings, 
that without reſpe of perſons, yea, be bold to maintain your Clients honeſt 
C2 uſe, ſo far forth as may ſtand with knowledge and diſcretion : And that 


* in all things you reſpe& more your honeſties, then your profits, 

— And touching theſe points, you have a continuall memory, and that al- 

al waics about you, in your very Garments : And therfore by the Coif,in reſpect 

; it is white many things are ſignified, as Gravity, Wiſdom, and Experience, 

4 for that theſe Virtues ate proper to the gray haires, and white headed men. 

* There is alſo ſignified therby, that you ſhould be both honeſt and of an un- : 


ſpotted life; And in that it is faſhioned like a Helmet, it ſigni fieth, that you 

* Would be both bold to utter your knowledge in the Law, in the honeſt and 
juſt cauſe of your Client, without reſpect of perſons whomſoever it concert n- 
4 eth. And by the party-colour'd Garments, being both of deep colours, and 

ſuch as the Judges themſelves in ancient time uſed(for ſo we receive it by tra- 
dition) is ſignified ſoundneſs and depth of judgment and ability to diſcerne 


” of Cauſes, what colour ſoever be caſt over it, and under, or with what vail 

ad or ſhadow ſoever it be diſguiſcd, For the wholneſs and cloſneſs of your Gar- 

5 ments, they do ſignifie integrity to be uſed in your advices, and ſecrecy in 
d your councels. And in that the Garments being fingle and unlin:d, it beto- s 
. keneth that you ſhould be ſincere and plain in your adviſes, and not double, | 


carrying your opinion to your ſelf one way, and you adviſe it your Client 
clean another way. 8 

The two Tongues do ſignifie, that as you ſhould have one Tongue for the N 
Rich for your Fee, as a rewaid for your long ſtudies and labours, ſo ſhould __ 
you alſo have another Tongue as ready without reward to defend the Poor | 
| and Oppreſſed; And therin to ſhew your ſeves thankfull to God for all 
| that which he hath beſtowed upon you. 

And for the Rings you give, as Gold is amongſt all Mettals the pureſt, ſo 
ſhould you be of all others of your Profeſſion the perfecteſt both in know- 
ledge and in the other Virtues before remembred : And in that it is a Ring, 
and round without end, it betokeneth that you have made a perpetuall Vow 
to this your Profeſſion and Calling, and are as it were wedded unto it: And 
therfore 1 heartily wiſh you may alwaies walk therin according as appertain- 
eth 'to your Calling. 

And this done, the ancienſt Serjeanc beg'nneth td recite his pleading, and 
ſo each after other in order. 

And that done, the ancieateſt kneeleth down before the chief Juſtice of 
England, and ſo the reſt before the Juſtices and Barons as they are in anci- 
enty, and had ſeverally by the ſaid chief Juſt ce their Coifs put upon their 
heads, and then their red Hoods upon their ſhoulders, and then the Perje- 
ants return to their Chambers, and pur on their party: colourd Garments,and 
ſo walk on to Weſtminſter the one after the other, as they be in ancienty, 
bare-headed, with all their Coifs on, and ſo are in their turn preſented the 
one after che other, by two of the ancienteſt Serjeants : And after their plea- 
dings recited, they give their Rings in the Court by ſome friends, and ſo are 
theru pon ſet in their place at the Bar according to their ancienty. 

And all this done, they return to their Chambers, and there put on their 
black Gowns, and red Hoods, and come into the Hall each ſtanding at his 
Table according to his ancienty bare - headed, with his Coif on, and after 
ſetteth bimſe li upon the Bench, having a whole meſs of meat, with two cour- 
ſes of many Diſhes ſerved unto him; And in the afternoon they put on their 
Purple Gowns, and then go in order to Pauls, where it bath been accuſtom- 
ed that they heatd Service, and had a Sermon. 
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*I an Action upon the Caſe by Rice Edwards againſt Edward Halinder; 
The Plaintiff declared by his Bill that one Edward Baniſter was ſeiſed 
in his Demeſne as of Fee, of a Peſſuage in ſuch a Pariſh and Ward in 

London, and being ſo ſeiſed did let to him the Cellar. of the ſame houſe the 

23.day of April, 32 Eliz, foz a week, from the ſame day, and ſo from week 

to week, ſo long as the parties ſhould pleaſe, at ſuch a Rent by tbe week, 

wherby he was poſſeſſed. | 

And further, that the ſaid Edward Baniſter being ſeiſed of the ſaid houſe, 

as is afozeſaid, afterwards, to wit, 29. July, in the 32. pear afozeſaid, gave 

* to the ſaid Defendant Officium, Anglice, the Warehouſe of the ſaid Pefluage 
| being right over the ſaid Cellar , foz a week from thencefazth, and ſo from 
week to week, ſo long as the parties ſhould pleaſe, paying ſuch a Rent, wher⸗ 

by the Defendant was therof poſſeſſed accozdingly : And the Plaintiff being 

poſſeſſed of the ſaid Cellar, and the Defendant of the Warehouſe, as a⸗ 

fozeſaid, and the Plaintiff then having in the ſaid Cellar three Butts ot 

Sack to the value of 40 l. &c. The Defendant the 30: day of July in the 32. 

pear afozeſaid, put ſuch a quantity of weight and burthen of Merchandize in- 

to the ſaid Warehouſe, and therby did ſo overburthen the fl202 of the ſaid 

Warehouſe, ſo that by the fozce and weight of the ſaid burthen, the ſaid flaog 

the ſaid 3 o. dap of July was bzoken, and by foꝛce therof did fall, and that ther⸗ 

by the Merchandi ze that were tn the ſatv Warehouſe did fall out of the laid 

Warehouſe into the ſaid Cellar upon the ſaid Ueſels of Wine, aud by fozce 

therof bzake the ſaid Ueſels of Wine, wherby the ſaid Wine did flpe out of 

the ſaid Weſſels, and became of no value, to the Plaintiffs damage of a hun⸗ 

dzed pound, &c. To which the Defendant ſaith, That within a ſmall time 

before the Treſpaſſe committed, the floor of the ſaid Warehouſe ſuſtained as 

reat a burthen of Merchandize as this was: And that the Warehouſe was 

miſed to him as the Plaintiff hath alledged to lay in it 30. Tun weight, wher- 

by he was poſſeſſed, and ſo poſſeſſed the ſaid 3o.day of Ju, did put into the 

faid Warehouſe but 14. Tun weight of Merchandize, and that the damages 

which the Plaintiff had by the breaking of the floor, was, becauſe the floor at 

the time of the laying of the merchandiſe upon it, & alſo before the leaſe made 

to him therof was ſo rotten, and a preat part of the Wall upon which the 

ſaid floor lyes, ſo much d&ayed, that for defaulc of Reparations and ſupport. 

ing therof by thoſe to whom the reparations did belong, before the Leaſe ther- 

of made, it ſuddainly brake, which matter he is ready to aver; Wherupon 

the Plaintiff demurred, and Judgment was given foz the Plaintiffin the 

Exchequer, upon which a Wait of Erroz was bzonght in the Exchequer 

Chamder, ana the Erroz aſſigned was, that the Judgment ought to have 

been given foz the Defendant, Yecauſe that now it appeareth that there was 

not any default in the Defendant,foz he was not fo repair that which was ſo 

ruinous at the time ofhis Leaſe, and therfoze if if did bear ſo much lately.be- 

foze, it cannot fall by the default of the Defendant in the weight put upon it, 

but by the ruinouſnes of the thing demiſed;And pet by the advice of the Juſti⸗ 

ces the Judgmeut was this Term aſfir med: foz the Plaintiff bath alledged 

erpzelly, that the flooz bzake by the weight of the Merchandize put upon it, 

which ought to be conteſſed and avoided, oz traverſed; wheras here be an- 

\wers but argumentatively, to wit, that it did bear moze -befoze, therfoze 

that he did not bꝛeak it by this weight, oz that it was ſo ruinous that it bzake, 

3 Ergo not by the wei ght: wheras here it is exp2clly alledged, that it bꝛake b 
t the weight put upon it, and il leſſer weight had been put it would: not have 
bzoken. And he who takes ſuch a ruindus honſe ought to mind well what 
g weight he put into it at his perill, ſo that it be not ſo much that another ſhall 

take 
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take any damage by it: But it it had fallen of if ſelf without any weight put 
upon it, o2 that it had fallen by the default only ofthe poſts in the Cellar 
which ſuppozt the flooz, with which the Defendant had nothing to do, there 
r, the Defendant ſhall be excuſed ? But here it is expzcſly alledged, that it fell 
ed by the weight put upon it, which ought to be anſwered ; As if a man fake 
tu an Eſtate foz life, 02 years in a ruinous houſe, if he pull it down he ſhall bs 
he charged in Maſt, but if it fall of it ſelf, he hall be excuſed in Walt ; fo 
PR there is a diverſify where default is in ths party, and where not, ſo here, 
k, the Defendant ought to have taken good care, that he did not put upon ſuch a 
7 ruinous flooz moze then it might well bear, & if it would nat bear any thing, 
e, he ought not to put any thing into it, to the pꝛejudice of a third perſon, and if 
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be does, he (hall anſwer to the party his damages. 

0 Collard verſus Collard. 

, 5. I an Ejectione fitmæ bzought by Conſtantine Collard againſt Richard 
f Collard, the caſe appeared to be this; Thomas Collard was ſeiſed in his 
'. Wemeſne as of Fee, of Lands in Winkle in the Countp of Devon, called the 
* Barton of Southcote : And having two ons, to wit, Euſtace the eldeſt, and 
d Richard (the now Defendant) the poungeſt, and the eldeſt being to be mars 
2 ried, the ſatd Thomas in conſideration of this marriage, being upon the ſaid 
p Barton ſaid theſe wozds., 

1 Euſtace ſtand forth, 1 do here, reſerving an Eſtate for my own fife and my 
e wives life, give unto thee and thy Heirs for ever theſe my Lands, and Barton 
f of Douthcote ; after which the ſaid Thomas enfeoffed his youngeſt Son of 
p Barton, with warranty from him and his Heirs, the eldeſt Son enter, and let 
: it to the Plaintiff, upon whom the Defendant re-enter, upon which re-entry 
; the Action was brought, and upon a ſpeciall Verdict all this matter appear- 
; ed: But it was not found by the Uer dia, that the ſaid Thomas Collard the 


Father was dead, and therfoze the Warranty was not any thing in the Caſe, 
And it was moved by Heale that ths Plaintiff onght to bs barred, becauſs 
itt did not paſſe by way of Eſtate, in as much as a man cannot paſſe a Frees 
hold of a Land from himſelf to begin at a time to come, and by it to create a 
particular Eſtate to himſelf, and in uſe it cannot paſſe, becauſe that by a 

bare parole an Uſe cannot be raiſed, and by giving my Land to my Don, 

Coſin, and the like, nothing will paſſe without Livery, foz there is not cone 

ſideration to raiſe an Uſe. 

Fennor, The wozds ſhall be taken, as if he had ſaid (here 1 give you this 

Burton reſerving an Eſtate for my life) although the wozds of reſervation 

have paiority in their time from the ſpeaking of them, becauſe a reſervation 

cannot be but out ofa thing granted, and therfoze the reſervation ſhall be ut⸗ 

ter ly void, oz otherwiſe ought to be taken accozding to their pzoper nature, to 

wit, to be in their operation (ubſequent, and ſo ſhall not hurt the Grant, and 

therfoze are not to be compared to the caſe where a man grant that after the 

death of I. S. oz after his own death a ſtranger ſhall have his Land, which 

Poplfam granted. | 

And Fennor ſaid further, that theſe wozds being ſpoken upon the Land, 

as befoze amount to a Livery, 

Gawdy ſaid, That the wazds as they are ſpoken amount to a Livery, if 

the woꝛds are ſufficient to paſſe the Eſtate, but he concetved that the wozps 

are not ſufticient to make the Eſtate to paſſe to the ſaid Euſtace , becauſe h 
intent appeareth, that Euſtzce was not to have the Land untill after the 

of him and his wife, and therfoze of the ſame cffec, as if he had granted the 
Land to the ſaid Euſtace after his death; and as an Uſe it cannot paſſe, be- 
can by a bare wand an Uſs cannot beraiſed , as appeareth in WF 12 
pozts. Mich. 
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Mich. 12, & 13 Eliz. which is a good caſe fo this purpoſe : But to ſap ge- 
ner ally that an Uſe cannot be raiſed oz charged upon a perfect Contrad by * 
woꝛds upon good conſideration, cannot be Law; and therfo2e it is to be conſt» 
dered what the Law was befoze the Statute of 27 H. 8. And 4 thinke 
that none will deny, but that by grant of Land foz money, befoze this Statute 
an Uſe was raiſed out sf the ſame Land, foz a bargain and ſale of Land foz 
money, and a grant of Land foz money is all one, and no difference between 
them : And is not a grant of Land made in conſideration of marriage of my 
Son and Daughter, as valuable as a grant of it foz money 2 It is cleer that 
it is, and mach moze valuable, as my blood is moze valuable to me then my 
monep; and therfoze it is abſurd to ſay, that the conſtderation of maney raiſs 
oꝛ change an Uſe at Common Law, and not ſuch a conſtderation of mar- 
riage. 

And in ſuch a caſe at Common Law there was not any diverſity , that the 
party who ſo grant oz bargatn foz ths one oz the other conſtocrations was fei⸗ 
(ed of the Land granted, oz bargained in uſe, oz poſſeCion, but that the Uſe 
by the Contract was tranfferred accoꝛding to the bargain in both caſes whers 
there is a conſideration : And where through all the Law {hall if be ſeen 
that of any thing which might paſſe by contract, there need any ether thing 
then the woꝛds which make the contract, as waiting oz the like teſfifying ite 
And that the Law was ſo, it appeareth by the Statute of Anrolements of bar- 
gains and ſales of Land made 27 H.8. which enacts, that no Freehold, noz 
Uſe therof ſhall paſſe by bargain and ſale only, unleſſe it be by deed indent⸗ 

ed and enrolled accozding to the Statute ; Ergo, if this Statute had not 
been, it had paſſed by the bargain and ſale by bare wozds ; and in as mach as 
the Statute cnacs this in caſe of bargain and ſale only, the other caſes, as 
this caſe here, are as if was befoze at Common Law. And by an exception 
at the end of the ſame Statute, London is as it was at Common Law, and 
ther loꝛe now Lands may paſſe there at this day by bargain and ſale, by wozd 
without deed, foz it is out of the Dtatute : And how can we ſay , that ths 
Statute of Uſes does any thing to alter the Common Law in this point, by 
any intent of the makers therof, wheras at the ſame Parliament they made 
an eſpeciall Law in the caſe of bargain and ſale of Lands. And at this dap, 
fo; the Lands in London, notwithſtanding the Statute of Uſes, the Law hath 
been put in practice, and alwaies holden as to the Lands there ts be good, if 
ſold by bare Parole as it were at Common Law. And J have heard it re- 
pozted by Manwood late chief Baron of the Exchequer, that it was in queſfi- 
on in the time of Ring Edw. the 6th. whether the uſe of a Freehold of Wand 
will paſſe upon a Contract by Parole without Deed in conſideration of mar- 
riage ; upon which all the then Juſtices were aſſembled upon a doubt riſing 
in a caſe, hapning in the Star⸗chamber, and then reſolved by all the Juſfi- 
ces (as he ſaid.) that it ſhall paſſe ; and he ſaid, that himſelf was of this o⸗ 
pinion alſo : And to ſay, that by grant of Land at Common Law, the uſe 
had been raiſed out of the pcſſeſſtons of the Land which the Grantoz then had, 
and by it paſfe to the Bargainee, and that it ſhali not be raiſed and paſſed to 
another by grant of Land in conſideration of marriage, which is a moge vas 
luable conſideration then money, is abſurd and againſt all reaſon. 
And foz the ſolemnity, Uſes in ſuch caſes (in reſpect of marriage) were 
the cauſe that they alwates were left as they were at Common Law, and 
not reſtrained as the caſe of bargain and ſale is, which by Common intends 
ment may be made moze eaſily and ſecretly , then that which is done in con- 
ſideration of marriage, which is alwaies a thing publike and noforious, but 
it is not reaſonable that every ſlight oz accidentall ſpeech ſhall make an alte- 
ration of any Uſe : As if a man ask of any one what he will give 83 leave to 
any of his Sons oꝛ Daughters foz their advancement in marriage, oꝛ other- 
wiſe foz their adbancemeut, this ſhall be but as a bars ſpesch oz 5 
5 cation, 
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cation which ſhall not alter oz change any Uſe : But where there is upon the 

- Speech a concluſion of a Marriage between the friends cf the parties them- 
ſelves, and that in conſiderationtherof, they ſhall have ſuch Lands, and foz 
ſuch an Eſtate, there the Uſe ſhall be raiſed by it, and ſhall paſſe accopdingly 
to the parties, at coꝛding to the concluſion which Fennor granted. 

But by Popham, If it may be taken upon the woꝛds ſpoken, that the pur⸗ 
poſe was to have the Eſtate paſſe by way of making of an Efate , as by way 
of Feoffment, &c. then notwithſtanding the conſideration expꝛeſled, the uſe 
thall not change, noz no Eſtate by it but at will, untill the Livery made ther- 
upon: And therfoze if a man make a Deed of Feoffment, with expzeſſe conſi- 
eration of marriage, although the Deed hath woꝛds in it of Dedi & Conceſſi. 

\ | with a Letter of Attorney to make Livery therupon , there untill Livery 
made nothing paſſs but at will, becauſe that by the Warrant of Attozney, it 
appeareth the full intent of the parties was, that it ſhall paſſe by way of Fe- 
offinent, and not otherwiſe, if it be of Land in poſſeſſion : And if it be of 
Land in Leaſe, not untill Atto;nment of Tenants, which was granted by 
all the Juſtices. | | | 

But if a man in conſideration of money makes a Deed of Gift, Grant, 
Bargain, and Sale of his Lands to another, and his Yeirs by Deed indented, 
with aLetter of Attozny to make Livery, if Livery be therupon made be- 
foze Jnrolement, there it hath been adjudged to paſſe by the Livery, and not 
by the Inrolement. 

But by Popham, where Land is to paſſe in poſſeſſion by Eſtate executed, 

two things are requiſite : The one, the grant of the (aid Wand, the other, 

the Livery to be made therupon, foz by the bare Grant without Livery, it 
doth not paſſe as by way of making of an Eſtate: And this is the cauſe that 
ſuch ſolemmitp hath been uſed in Liveries, to wit, if it were of a Peſſuage, 
to have the people ont of it, and then to give Seiſin to the party by the Ning 
of the dooz of the Youſe, and of Land by a Turff and a Twigz and the like, 
which may be notorious ; Pet IJ agree it ſhall be a good Livery to ſay to the 

party, Here is the Land, enter into it, and take it ro you and your Heirs for e- 

ver, or for life, or in tail, as the caſe is ; Aud albeit Livery by the Wiew may 

be made in ſuch manner, yet by the ſealing of the Deed of Grant upon the 

Land, oz by grant of it upon the Land without Livery, nothing paſſe but at 

will. But if therupon one party ſaith to the other after the Grant, oz upon 

it, Here is the Land, enter upon it, and take it according to the Grant,; this 
is a good Livery.: But he ought to ſay this, oz ſomthing which amounts to 
ſo much, oz other wiſe it (hall not paſſe by the bare Grant of the Land, al- 
though it be made upon the Land. Cleach ſaid, That when Thomas ſaid vo 
Euſtace, Stand forth, here ] do give to thee and thine Heirs theſe Lands, this 
amounts to a Grant and a Livery alſo; and by the woꝛds of the Reſervation of 
the Eſtate tohimſelf, and his wife foz their lives, in this the Law ſhall make 
an ute in the ſaid Thomas and his wife foz their lives: ſo that by ſuch means 
it hal enure,as if he had reſerved the uſe therof to him and his wife,and ſo it 
ſhall enure ta them as it may by the Law accozving to his intent, without do⸗ 
ing pzejudice to the Eſtate paſſed to the ſaid Euſtace: And afterwards Term 
Mich. 36, & 37 Eliz. the Caſe was again diſputed amongſt the Juſtices, and 
then Popbam ſajd, That the Caſe of Bargiins and Sales of Lands in Citits, as 
London, Et. a8 appeareth in Dyer 6. Eliz. are as they were at Common Law; 
To which all the Juſtices agreed, and therfoze ſhall paſſe by Bargain by pa- 
role, without wziting. And by Bayntons Caſe in &, & Eliz. it is admitted 
of every five, that an Uſe was raiſed out of a Poſſeſſion at Common Law 
by Bargatn andDale by parole, and 'otherwiſe , to what purpoſe was the 
Statute of Anrolements, and by the ſame caſe it is alſo admit ed now to 
paſſe by parole upon a full agreement by woꝛds in conſideration of Marriage, 
oz the continnance of Name, oꝛ Blood. 
; 5 
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Foz it is agreed there, that the conſideration of nature is the moſt fozcea- 
ble conſderation which can be, and agreed alſo that a bare : Covenant by . 
wziting without confideration, will not change an Uſe, - therfoze the fozce 
therof is in the conſlderation, of which the Law hath great reſpec ; And ther - 
foze the don and Heir apparant ex aſſenſu patris, onely may at the dooz of ths 
Church endow his wife of his Fathers Land, which he hath in Fee, and this 
is good by Littleton, although the Don bath nothing in it, wherby an Eſtate 
paſſe to the wife, which is moze then an Uſe. Nature is of ſo ſtrong con- 
ſideration in the Law; And thernpon after advice, Judgment was given foz 
the Plaintiff : the Roll of this appeareth in Banco Regis, 1 Hill 35. Eliz. Rot. 
355. And upon this Judgment, a Wait of Erroz was bzcught, and the Judg- 41 
ment afc;eſaid reverſed iu the point of Judgment in the Exchequer, by ths 
Otatute of 27 Eliz. | | 
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Fide this caſe &. I N a ſecond deliverance between Joh. Kettle Plaintiff,and George Maſon 
Coke lib.1. and Francis Eſterby, Avowants, the caſe appeared to be this: Thomas 
146,05: May was ſeiſed ol the Þannoz of Sawters and Hawlin, in ths County of Kent, 
in his Demelne as of Fee, and being ſo therof ſeiſed, enfeoffed Thomas 
Scot and John Fremling and their Yeirs, to the uſe of Dennis May his Son 
and Yeir apparant and bis Yeirs, upon condition, that the ſaid Dennis and | 
bis Yeirs ſhould pay to one Petronell Martin foz his life, an annuall Kent of 
Io1. which the ſaid Thomas had befoze granted fo the ſaid Petronell, to begin 
upon the death of the ſaid Thomas ; And upon condition alſo, that the ſaid 
Thomas upon the payment of 10s. by him to the ſaid Feoffees,oz any of them | 
&c. might re-enter : After which the (aid Thomas May and Dennis, by 4 
their Deed dated 30. May, 19 Eliz. granted a Rent-charge out of the ſaid 
Mannoz of 201. a year to one Anne May foz her life, after which the ſaid 
Thomas May paid the ſaid 10 s. to the ſaid Feoffees in perfozmance of the 
Condition afozeſaid, and. therupon re-entred into the Land and enfeoffed a 
{ranger : And whether by this the Rent were defeated, was the queſtion; 
And it was mooved by Coke Attorney -generall that it was not, but that in 
refpect that he joyned in the part, it Mall enure againſt the ſaid Thomas by 
way of conflrmation , which ſhall bind him as well againſt this matter of 
Condition, as it ſhall do againſt any Right which the ſaid Thomas otherwiſe 
had. And therfoze by Littleton, If a Diſſeiſor make a Leaſe for years, or grant 
« Reni-charge, and the Diſſeiſor confirm them, and afterwards re- enters; 
albeit Lit. thete makes a Quæte of it, vet Cook ſaid, That the Diſſeiſor ſhould 
not avoid the Charge, or Leaſe which was granted by the whole Court And 
by him the opinion is in P.11,H.7.21. If Tenant in Tail makes a Feoffment 
to his own uſe upon Condition, andafterwards is bound in a Statute, upon 
which Execution is ſued, and afterwards he re-enter for the Condition bro- 
ken, he ſhall not avoid the Execution, no more the Rent here, 1 
Fennor agreed with Cook, and ſaid further, That in as much as every ont 
ho hath Title and Intereſt have joyned in the Grant, i remains perpetually 
od, | * 
And therfore if a Parſon at Common Law had granted a Rent · charge out 
of his Rectory, being confirmed by the Patron and Ordinaty, it ſhall be good 
in perpetuity, and yet de Parſon alone could not bave charged it, the 
Patron and Ordinary have no Intereſt to charge it, but in as much as all who 
* 1 ntermeddle therin are parties to it, or have given their aſſent to it, it 
cet. N 5 
Gawdy was ot the ſame apinion, and ſaid , That there is no Land but by 
ſame means or other it might be charged, and thertore if Teagnt for life gram 
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a Rent-charge in Fee, and he inthe Reverſion confirm the Grant, per Little- 
ton, the Grant is good in property, fo here. 

To which Clench alſo aſſented, but Popham ſaid, That by the entry foy 
the Condition, the Charge is defeated : And therfoge we ars to 'conſtder upon 
che ground of Littleton in his Chapter of Confitmatipn, to what effect a Con- 
firmation Gall enate, and this is to bind the right of him who makes 
the. Confirmation , but not to alter the nature of the Eſtate of him ta 
whom the Confirmation is made; And therfoze in the caſe of a grant of a 
Renf-charge by the Diſſeiſo2, which is confirmed by the Demiſee: the reas 
ſon why the Confirmation ſhill make this good, ts, becanſe that as the Dil 
, ſeiſee bath right to defeat the right and the Eſtate of the PiCeiſo; by his Ke- 

grelle, in the ſame manner hath he right therby to avoid a Charge, oʒ aLeaſs 

granted by the DiCeiſoz, which Right fo2 the time may be bound by his con - 
fr mation. But when a man hath an Tffate upon condition, although ths 

Feoffoz,0z his Yeirs confirm this E ſtate, yet by this the Eſtate is not alte- 

red as to the Condition, but it alwaies re maineth, and therfoze Nihil ope- 

ratur by ſuch a confirmation ro pzejadice the Condition. And ſo there is a 
great diverfity, when hewho ccnfirmeth, hath right tothe Land, and whers 
but a Condition in the Land. And by him, if a Feoffes upon condition maks 
a Feoffment over, oz a Leaſe foz life oz years, every ons bf theſe habe their 
Eſtates ſabject to the Condition; and therfoze by a Confirmation madets 
them, none can be excluded from the Condition: And the ſame. reaſon is in 
caſe of a Rent granted by a Feoffaz upon Condition, tit is alſo abject to ths 
Condition, and therfoze not exclavev from it by the Conſir mation, as it 
(hall be in caſe of a Right. | 

And to pzove this diverſify, ſuppoſe there be Grand-father , Father, am 
Son, the Father diſſeiſe the Grand-father, and makes a-Feofment upon 
Condition, and dies, after which the Grand-father dies, now the @on cons 
firms the Eſtate of the Feoffee, by this he hath excluded himſelf from the 
Right which deſcendeo to him by his Grandfather , but not to the Conditi⸗ 
on which deſtended to him from his Father. ; | 

And of this opinion were Anderſonand other Jnſfices at Ser jeant· Ian in 
Fleetſtreet, foz the pzincipall Caſe upon the Caſe moved there, by Popham 
this Term: And as the caſe is, it would have made a good quefton upon ths 
Satute of Fraudulent Conveyances , if the Avowry had been made as by 
the grant of Thomas May,in as much as the Eſtate made to the uſs of Dennis, 
was defeaſavle at the pleaſure of the ſaid Thomas, in as much as it was mans 
by the Menant of the Land, as well as by him who made the Conveyance, 
which is to be judged fraudulent upen the ſtatute. But this as the. pleas 
ding was, cannot come in queſtion in this caſe : And afterwards by the opi⸗ 
nion of other three Judges, Judgment was given that the Grant ſhould binn 
the ſaid Thomas May, and his Feoſfees after him, notwithſtanding his res 
grete made by the Condition, in as much as the Grant of the ſaid Thomas 
ſhall enure tothe Grantee by way of confirmation. | 

And by Gawdy, If a Feoffee upon Condition make a Feoffment over, and 
ahe firſt Feoffor confirm the Eſtate of che laſt Feoffee, he ſhall hold the Land 
diſcharged of the Condition, becauſe his Feofiment was made abſolutely 
without any Condition expreſſed in his Feoffment: n 
But Popham denied this, as it appeareth by Litileton Tit. De ſcents, ha- 
cauſe de hath his Elkate ſubject to x Condition, and in the ſame man- 
ner as his Feolfoz hath it, into whomſoever hands it hapneth to come, ans 
therkoze the Confirmation h4ll not viſcharge the Condition, but is only to 
bind the right of him who made it in the polleſſion of him to whom tt is mass 
but not upon Condition, | 
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7. Obert Morgan Eſquire, being ſeiſed in his Demeſne as of Fee, of 
certain Lands called Wanſtec Tenements in Docage, having JIfſne 
John his eldeſt San, Chriſtopher his ſecond Don, and William his youngeſt 
Don; by his laſt Mill in wziting, demiſed to the ſatd Chriſtopher and Wil- 
liam thus; viz. 'Jopntly and ſeverally fo2 their lives, ſo that neither of 
them {tall alienate the Lands, and if they do, that they hall remain to his 
Peirs. Robert the Father dies, and afterwards John his Don and Meir dies 
without Iſſne;the reverſion by this deſcends to the laid Chriſtopher who dies, 
leaving Iſſue. - And upon this Caſemade in the Court of Wards, the two 
chief Juſtices Popham and Anderſon agreed firſt, That upon the deviſe and 
death of the Father, the ſaid Chriſtopher and William were, ] oyat-tenants 
ofthe Land, and not Tenantsin Common, notwithſtanding the word (ſeve- 
rally) [becauſe it is coupled with the ſaid word (joyntly.) But yet they as 
greed alſo , that by the deſcent from John to Chriſtopher, the Fee-ſimpls 
was executed in the ſaid Chriſtopher, fo2 the Boyety in the ſame $pannoz, as 
if he had purchaſed the Reverſton of the whole, oz of this Woyety, and that it 
is not like to the Caſe where Land is given, and to the Yeirs of one of them 
in which caſe foz the benefit of the Survivozſhip , it is not executed to divide 
the Joynture, becanſe the Eſtates are made at one and the ſame time toge⸗ 
ther, and therfoze not like to the caſe where the Inheritance caneth to the 
particular Eſtate by ſeverall and divided means: And a Decree. was mads 
accozdingly. 7 | 


. 4 . . - 
a — * _— 2 „ = _ 5 OOO 


— — — — 
— * — 


a7 . 


505 rar ag Tun. 36 Eliz. In the Kings Bench. 
Gia 2 i. 5 —— 7 k U 2 F 
I, VT was agreed by all the Auſtices und Barons of the Erchequer, upon 


n un ademblę made at Scerjeants-Inn; after ſearch made foz the ancient 
mM P2efivents, and upon ghod. deliberation taken. 93:92:72 
a man habe two houſes, and inhabit ſomtimes in one, and fomtimes in 
the other, it that Youſe.tn which he doth not then inhabit be bzoken in the 
night, to the intent to ſteal the Goods then being in his houſe , that this 
is Burglary: ./ althangh+ no perſon bee then in the Youſs , and that 
nom byche new Statute made, ſuch an Dffender ſhall not have bis'Cletgy, 
foz befoze the Dtatutes were made, which take away Clergy in caſe af Bur - 
mary, where any: perſon was put in fear, no mention was made in the An⸗ 
viteinentdof Burglat, that any perſoi was in the Youſe : But it was ge⸗ 
uerall that the hauſe. n ſuch a one Noctaater fregit, and (ach Goods then there 
Belonice'cepit, And the bzeaking of a Church in the night to teal the Gaovs, 
there is Bur glary, althcugh no perſon bs in it, becauſe'this is the place to 
Keep the Gonds bf the Pariſh- And in the fame manner the houſe of every 
ana is place to meſer ve his Goods, although no perſon be there: 
And that the aw was alwaies, ſo it is to be collected by the courſe of the 
Statutes therof made, foz firſt the Statute af 23 H. 8. doth not take Clergy 
from any in caſe af Burglary, unleſſe ſome of the ſame; Family be in the 
houſe, and put in fear. And in 5 Eliz.6. {The Dffendo2 ſhall be duſtewot his 
Cilergy. it any of the Family be in the hoaſe , be they lleeping oz waking. 
And theſe Statutes were the cauſe that it was uſed of late ti me, to put in 
ths:Inditemegts of 3Burglary,. that ſome perſon of the Family was then in 
the houſe, to put them from their Clergy. But this doth nat p2ove that it 
ſhall not be Burglary , but where ſame perſon was in the houſe, and by 
18 Eliz, :Gler gy is taken away in all caſes of Burglary generally, — 
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making mention of any perſon to be there, which enfozce the reſolution as 
fozeſatd, and ac cozding to it, they all agreed hereafter to put it in Exe⸗ 


cution. | "x" 
| Finch verſus Riſeley. 


2.1 HB this Term the caſe betweeen Finch and Riſeley was in queſtion be- 
foze all the Juſtices and Barons foz this, aſſembled af Serjeants-Inn in 
Fleetſtreet, where after Arguments heard by the Councell of the parties ups 
on this point only. * 
If the Queen make a Leaſe for years, rendring Rent, with a Pꝛobiſo, that 
the Rent be not paid at the day limited, that the Leaſe ſhall ceaſe, without 


C making mention that it was to be paid at the receit , whether the Leaſe ſhall 


ceaſe upon the default of payment, before Office found therof ? 
And by Feriam and ſome of the Juffices,the Leaſe ſhall not ceaſe untill an 
Dffice be found of the default, becanſe it is a matter in Fait which deter⸗ 
mines it, to wit, the not-payment. a 

And by Gawdy, it ſhall be taken as if il had been foꝛ the not · payment, that 
the Proviſo had been that the Leaſe ſhall be fozfeited: In which caſe it is 
nat determined untill Re⸗ entry made foz the fozfeiture, which in the Queens 
caſe onght alwates to be by Office, which countervails the re-entry of a 
common perſon ; As where the Nueen makes a Leaſe, rendzing Rent, and 
foz default of payment a Re-entry, albeit the Rent be not paid, yet untill Dfs 
fice formd therof, the Rent continues. | 

Popham, Anderſon, and the greater part of the Juſfices and Barons reſol- 
ved that it was cleer in this caſe, that Ipſo facto upon the default of payment, 
the Leaſe was determined, accozding to the very purpozt of the contract, be- 
gond which it cannot have any becing, and therfoze there needs no Office in 
the caſe. But where if is that it ſhall be fozfeifed, oz that he ſhall re-enter, 
there untill advantage taken of the fozfeiture in the one caſe, oz untill re⸗en⸗ 
fry made in the other caſe, the Term alwaies continues by the contract: And 
where in the caſe of a common perſon, there is need of a re-entry to undo the 
Eſtate, there in the caſe of the R ing there needs an Office to determine the 
Eſtate, foz an Office in the Kings caſe counter vails an entry, foz the King 
in perſon cannot make the entry : And upon fhis reſolution of the greater 
part of the Juſfices in Mich. Term 31,8 32 Eliz.the ſame caſe was in queſti- 
on in the Dffice of Pleas in the Exchequer, between the ſaid Moil Finch 
Plaintiff, and Thomas Throgmorton, and others, Defendants, and there ad- 
judged by Manwood late chief Baron, and all the other Barons unanimouſ- 
le after long argument at the Bar and Bench, that the Leaſe was void upon 
default of payment of the Rent aceozding to the Proviſo of the Leaſe, and this 
immediatly without Dffice foz the reaſcnsbefoze remembzed ; upon which 
Judgment was given, a Wait of Trroz was bzought befoze the Lozd Kee- 
per of the great Seal, and the Lozd Treaſurer of England, where if long de- 
pended, and after many arguments, the Judgment given in the Exchequer by 
the advice of Popham and Anderſon was affirmed, and that upon this reaſon, 
foz the Proviſo (hall be taken to be a limitation to determine the Eſtate, and 
not a Condition to undo the Gſtate, which cannot bs defeated in caſe of a 
Condition, but by entry in caſe of a common perſon, and but by Dffice 
(which ccuntervails an entry) in the caſe of the Queen. And this Judg⸗ 
ment was ſo affirmed in Mich, Term, 36, & 37 Eliz. 


Smiths Caſe. 


3. TT was found by Diem clauſit extremum, after the death of Richard 
L«ßmith, that in conſideration of a marriage ta be had between Margaret 
Smith, and William Littleton a younger * to Sir John Littleton Knight, 

; and 


F Smiths 
34 x4 _ 


and of 1300. marks paid by the ſaid Sir John to the ſaid Richard, he made 
"rance by Fine of his Lands (being 174 l. a year). viz. Df part ther! 
of the value of 123 l. a year, of which part was holden of the Queen by 


; 
Anights Service in Capice , to the uſe of himſelf foz his life, and after his t 
deceaſe to the uſe of the ſald William and Margaret, and the Heirs of the bo⸗ | 
dy of the ſaid William, begotten on the body of the ſaid Margaret , and foz de⸗ 
fault of ſuch. ICue, to the uſe of the right eirs of the ſaid William. And ef | 
the reſidne therok, being alſo holden in Capite of the Queen, to the uſe cf 
himſelf foz his life, and after his deceaſe to the uſe of the firfſf Jſſne Male of 1 
the ſaid Richard; and to the Yetrs Males of his body, and then to other If/ 
ſues of his body, and foz default of ſuch Iſſue, to the ſatd William and Mar- 
Þoirs of the body of the ſaid William , on the body of the ſaid | 

argaret lawfully begatfen, and faz default of ſuch Iſſae, to the right Yeirs? | 
cf the ſaid William, with this Pzouiſo, That it ſhall be lawfu'l för the ſaid | 
Richard, co. make a Joynture to his wife of the Lands limited ro his Iſſue 
Males, and alda of Leaſes for 21. years, or three lives, for any part of 
the ſaid Land, rendring the ancient Rent, except of certain parcels, and that 
William died wit hout Iſſue, and that Gilbert Littteton was his Brother 
and Heir, and that the ſaid Margaret married the faid George Littleton 
youngeſt brother to the ſaid Milliam, which are yet living: And that the 
{ajd Richard married Dozothy, and made her a Joynture according to the Pro- 
viſo: And that the ſaid Richard had Iſſue John Smith, and died, the ſaid 
John being his Son and Heir, and wichin age. 

After which, a Melius inquirendum iſſued, by which it was found, that the 
ſaid Margaret was the Daughter of the ſaid Richard, and that the (aid Land 
was of the value of 12000 l. at the time of the allurance: And how much of 
the Land ſhall be in wazd, and what Land, and what the Melius inquirendum 
makes in the cale, was the queſtion put to the two chief Juſtices, Popham 
and Anderſon, who agreed, that the Queen now ſhall have the third part, 
as well of that which was aſſured to William and Margaret, immediatly after 

e death of the ſaid Richard, as of that which was limited to Dorothy foz 
ten of the ſaid Margaret, fo2 although money were paid, pet this was not 

the only conſideration why the Lands were aſſured, but the advancement of 

the Daughter, and now by the ſurviving of the ſaid Margaret, ſhee ſhall be 

ſaid to be in the whole, which was aſſured to her by her Father, and foz her ad⸗ 

vancement, andthe Land (as it appears) was of greater value then the 

money given, and map as well be thought to be given foz the Remainder of 

the Fee. And agreeable to this was the caſe of Coffin of Devonſhire, about 

E the beginning of the Naign of the now Queen, which was that the ſaid Cof- 

fin foʒ moneys;paid by one Coffin his Colin (having but Daughters himſelf 

conveyed his Land to the uſe of himſelf and his wife, and to the Heirs Bales 

bol his body, and foz default of ſuch Jſſne to the uſe ot his ſaid Coſin and his 

Yetrs, foz which, his laid Coſin was to give a certain ſum of money to the 

Daughters foz their marriage: Coffin dies, his ſaid Daughters being his 

Yeirs and within age, and were in ward to the Queen, the Lands being hol- 

den by Knights Service in Capite : And the third part of the Land was ta- 

ken from the wife ol Coffin foz the life of the ſaid wife, if the Heirs continue 
ſo long in Ward. 

And it was alſo agreed by them and the Councell of the Court, that the 
Melius inquirendum was well awarded, to certifie that the ſaid Margaret Was 
the Daughter of the ſaid Richard, of which the Court could not otherwiſe 
well take Conuſance, foz they theught that it was not matter to come in by 
the averment of the Attozney-generall, as Dyer hath repozted it ; 1But now 
by the Statute, it ought to be found by Anquiſition, and being a thing which 
Tands with the founer Inquiſition , it ought to be ſupplied by the Me lius in- 
quireadum ; foz the ſame @tatute which gives the Wardſhip in caſe where 

Land 
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Land is conveyed foz the advancement of the Wife, oz Infants, oz foz the ſa- 
* tiffaction of Debts and Legacies of the pazty by the implication of the ſame 
Statute, this may be found by Jaquiſitton ; and if it be omitted in the In⸗ 
quiſition, it ought to be found by a Melius inquirendum, but not to come in 
by a bare ſurmiſe. And therfoze if in the Inquiſition it be kound, that the 
Anceſtoꝛ had conveyed his Land by the Melius inquirendum, it may be found 
that it was foz the payment of his Debts oz Legacies, oz that the partꝝ to 
whom, oz to whole uſe it was made, was the Don, oz Wife of the party that 
made it, and that by the very purpozt of the Statutes 32. & 34 H. 8. as by 
Fitzherbert, if it be ſarmniſcd, that the Land is of greater value then it is 
found, a Meliuvinquirendum ſhall iſſue, and fo ſhall it be if it be found that 
one is Heir of the part of the Bother, but they know not who is Heir of 
4 the part of the Father; ſa if it be not found what Eſtate the Tenant had, oz 
of whom the Wand was holden: fo upon furmiſe made, that he is ſeiſed of 
ſome other E ſtate, oz that he held it by other Services, by Firzherbere a 
4 Melius inquirendum ſhall Idue, and upon this ozder given, it was decreed 
5 accozdingly this Term. 


— 
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Morgan verſus Tedcaltle. 


4TH the ſame Term upon matter of Arbitrement between Morgan and 
Tedcaftle, touching certain Lands at Welburn, in the County of Lincoln, 
put to Popham, Walmeſley, and Ewens Baron of the Exchequer : Wheras 
Morgan had granted to Tedeaſtle a 100.acres of Land in ſuch a field, and 60. 
p in ſuch a field, and 20. acres of Meadow in ſuch a Meadow in Welburn and 
Hanſtead , in which the acres arg known by eſtimations oz limits, there be 
hall cake the acres as they are known in the ſame places, be they moze oz 
leſſe then the Statute, foz they paſte as they are there known, and not accoz- 
ding to the meaſure by the Statute. But if I have a great Cloſe , contain- 
ing 20.acres of Land by eſti mation, which is not 18. And J grant 10. a- 
cres of the ſame Cloſe to another, there he ſhall have them, accoꝛding to the 
meaſure by the @tatute, becauſe the acres of ſuch a Cloſe are not known 
by parcels, oꝛ by meets and bounds, and ſo it differeth from the firft caſe : 
And upon the caſe then put to Anderſon, Brian, and Fegnor, they were of the 
ſame opinion ; Quod nota. 


Humble verſus Oliver. £lover: 


\ | 
5. IN Debt by Richard Humble againſt William Oliver, foz a Rent reſerved e. 120 to 6 

upon a Weaſe foz years, the caſe was this; Thomas Plain was ſeiſed inn 5.2. 6. 
his Demelne as of Fee, of a Peſſuage in S. and ſo ſeiſed, did Jet it to the 3. Aud 346 
Defendant foꝛ divers years pet to come, rendzing Rent, payable at four uſu⸗ 7 
all Feaſts of the year, the Leſſee entred accozdingly , after which the ſaid 4 A if 
Plain by Bargain and Sale enrolled, conveyed the Reverſion therof to the /. 177 
ſaid Humble and his Yeirs, and befoze the Feaſt of the Annunciation of our - . 2,40. 
Lady, 35 Eliz, to wit, the 1.day of February, in the ſame pear the (aid O- 
liver aſſigned over his whole Term to one Sourhmead, who befoze the ſame 
Feaſt entred acco2dingly, and fo2 the Rent due at the Feaſt the Annun⸗ 
clafton of our Lavy, the Plaintiff bꝛought this Action 2: And it was agreed 
by the whole Court that the Action would not lie againſt him; foz although 
Plain (if he had not aliened the Reverſion over) might have had this Action 
againſt the ſaid Oliver, notwithſtanding that he had aſſigned over his Term 
befoze, foz the pzivity of contract which was between them, in as mich as 
they were parties to it of either part, vet the Grantee of the 2 

| no 
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Wrightm ey: 


N. en. * 


not have advantage of the pꝛibity, he being a meer ſtranger to the Contrag, 


and now was but pzivy in Law by the Bargain, and therfoze now he hath. 


no remedy but againſt him who had the Eſtate at the time when the Rent 
hapned to be due; and this is Southmead, and not Oliver, The Roll of this 
caſe is in the Kings Bench, Hall, 36.Eliz, Rot. 420. | 


— — e 
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Mich. 36, & 37 Elix. In the Kings Bench. 
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Button verſ»s Wrightman. 


1. Lan Ejectione firmæ, between Joha Button Plaintiff, and Etheldred 
Wrightman Widow, and other Defendants; foz a Yonſe and certain 
KK Lands in Harrow, The Caſe upon a ſpectall Uervict was this; Ths 
Dean and Chapter of Chriſts Church in Oxford, were incozpozated by A. H. 
8, by his Letters Patents, dated 4. Novemb. 38 H. 8. by the name of ths 
Dean and Chapter of the Cathedzall Church of Chrift, &c. Oxford, of the 
Foundation of King Henry the 8th. and ſo to be called foz eber; after which 
the ſaid Dean and Chapter was ſeiſed in their Demeſne as of Fee, ol the ſaid 
Youſe and Land, and ſo being ſeiſed by the name of the Dean and Chapter 
Eccleſiæ Cathedralis Chrifti in Accademia Oxon. ex fundatione Reg. H. 8.enfgs 
offe d Edward, late Load North therof, by their Deed, bearing date the 21. dax 
of April, 1. E. 6. who afterwards dyed, and the now Loꝛd North entred, and 
did let it to the Plaintiff, who was ouſted by the Defendant, claiming ths 
ſaid Youſe by a Leaſe made by the ſaid Dean and Chapter in the time of 
Queen Elizabeth, foz divers psars yet to come, and whether his entry wers 
lawfull, oz not, was the queſtion, and all depends upon the mil-naming of 
the Coꝛporation: But it was found that the City of Oxford, and the Uni⸗ 
verſity of Oxford were all one, and that the Town of Oxford was made 
City by the Charter of ing H.8. | 
And by Fennor, the Feoffment made to Edward Lozv North, foz the miC- 
naming of the Cozporation, was void, foz he ſaid, that Accademia & villa de 
Oxford, are dibers in name, and divers in nature, foz the Univerſtty is to 
the @chollars and legrnod men there, and the Town foz the Jnhabitants, 
and the name of a place is a pzincipal thing in a Cozpozation,which in a new 
Cozpozation ought to be pꝛeciſe, accozding to the very Letter of the Charter 
therof ; And therfoze,in the caſe of Cheſter it was agreed, that Ceſtria being 
omitted, the Charter foz the Dean and Chapter there had been void. 
But by Popham, Gawdy, and Clench, this is not ſuch a miſ⸗naming as to 
the place Which ſhall make the Feoffment votd : foz ſuppoſe it had been De- 


a .*,*.< canus & Capitalis Eccleſiæ Cathedralis Chriſti in Civitate Oxon. it had been 
:>3%8 xv." .f£, good, foz Oxon. & Civitas Oxon. ars one and the ſame. Do it is if an Yoſpi- 


Sd or 


tall be erected by the name of the Yoſpitall of D. Johns in . Clements; and 
they make a Grant by the name of the Yoſpitall of . Johns inthe Pariſh of 
S.Clements,it is good,foz it appeareth to be the ſame; And here if a man will 
ſay, that it all go to the Univerſity of Oxford, this every one conceives to 
be the Coton of Oxford, and ſo of Cambridge, and therfoze in 8 H. 6. it was as 
greed to be a good addition foz the place in an Action perſonall, againſt ſuch 
a ons Chancelloz of the Univerſity of Oxford, and ſo it is againſt J. Recoz 
of the Pariſh Church of Dale, without any other addition foz ths places, pet 
the Statute is, that it onght to be named of what Town, Pamlet, oz place the 
party is. And by Popham, ths place in a Cozporation may well be reſem- 
bled to the Sur-name ofa man, and as a Grant made by any perſons Chri- 
ſtian name, as John, Thomas, &c: is not good, ſo in aCozpozation it is not 
good to lay, Dean, and Chapter, Payoz , and Comminalty, and — 
withou 
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without ſaying , of what place: And anctently men took moſt commonly 


their Surnames from their places of habifation , eſpecially men of Eſtate, 
and Artizans often took their names from their Arts, but yet the Law is not 
ſo pzeciſe in the caſe of Sur⸗names, and therfozg a Grant made by, oz to 
Jobn, Son and Meir of I. C. oz Filio juniori I. S. is good: But foz the Chri⸗ 
ſkian name, this alwaies ought to be perfect. 

Do in the caſe of a Cozporatton, it ſufficeth to have a ſufficient demonſtra- 
tion of the place where the Corporation is, albeit it be not by the pzeciſe 
wozds compaiſed in the Charter: as in naming Accademia Oxon. pro Villa 
Oxon, and it is common , of which J have ſeen divers Charters, where a 
Town was incozpozated by the name of Mayor, and Comminalty of ſuch a 
Town, as Briſtoll, Exeter, and others, which afterwards have been made 
Cities, and vet Charters made to them, and Grants made by them, by the 
name of Mayor and Comminalty of the City is good, but moze pzeciſeneſſe 
is vſed in the body of the name of a Cozpozation befoze the place to which they 
are annexed, and yet in them, that which is but an oznament to the name 
compzehended in the Charter, ſhall not hurt the Grant, as of Chapifer, of 
D. George of Windſor, if it be of S. George the Partyr, and the like, the 
Grant by ſuch a name is good,becauſe the Martyr is but an addition of Oꝛna⸗ 
ment to the name compiled in the Charter, and it is no other but the ſame 
in re vera. So here, if it had been Domini noſtci Jeſu Chri ſi, becanſe it 
is the ſame, and is but an oznament to the wozd Chrilt compziſed in the 
Charter, and ſo ſhould it be alſo if it had been Chriſti filii Dei Salvatoris no- 
ftri, becauſe it is but a true addition to the ſame ; wherupon Juda ment was 
given foz the Plaintiff, as appeareth in the Kings Bench, Paſ. 3 5E. Rot. 258. 

And Popham ſatd further in this caſe, that to ered an Yoſpitall by the 
name of an Yaſpitall, in the County of S. oz in the Biſhopprick of B. and 
the like, is not good, becauſe he is bound to a place too large, and incertain: 
But a Colledge erected in Accademia Cantabrig. oz Oxon. is good, ind ſumg 
are fo founded becauſe it tends but to a particular place, as a City, Town, &cc. 


King verſus Bery and Palmer. 


2. IAN an Ejectione firmæ, bzought by William Kiog againſt John Bery and 

Willizm Palmer Defendants, foz two Meſſuages and certain Lands in 
Halſtead in the County of Leiceſter, upon a Demiſe alledged to be made by 
Dorothy Pool; and Robert Smith. the caſe upon a ſpeciall UMerdid was this; 
The ſaid Dozathy was Tenant for life of the ſaid Tenants the Remainder over 
to the ſaid Robert @mith and his Heirs, and they being ſo ſeiſed made the 
Leaſe in the Declaration, upon which the Action was brought. And per cu- 
riam, the Leaſe found by the Uerdict doth not warrant the Leaſe alledged in 
the Declaration; foz although they jopned in the Demiſe, pet during the life 
of the ſaid Dorothy it is her Demiſe, and not the Demiſe of the ſaid Robert 
Smitlf; but as his confirmation foz that time: foz he hath nothing to do to 
meddle with the Land during the life of the ſaid Dorothy, b ut after the death 
of the ſaid Dorothy then it ſhall be ſaid to be the Demiſe of the laid Robert 
Smith, and not befoze , becauſe untill this time Smith hath nothing to do to 
meddle with the Land. And in a moze ſkrong caſe, If Tenant for life, and be 
in the Reverſion in Fee make a Gift in tail, for the life of Tenant for life, it 
ſhall be ſaid to be his Gift, but after his death it ſhall be aid the Gift of him 
in the Reverſion, and if the Eſtate tail had expired during the life of the ſaid 
Tenant for life, he ſhall have the Land again in bis former Eſtate, and there 
ſhal be no forfeiture in the caſe, becꝛuſe he in the Reverſion of the immediate 
Eſtate of Inheritance had joyned in it, and therfore hath diſpenſed with that 
which otherwiſe had been a meer forfeiture of the Eftate for life, wherby it 
was awarded by the Court that the Plaintif take nothing by his Bill in 33,4 34 
Cliz-Rot.And the Judgment is entred, oe 34. Etiz, Kct.72. 


3. In 
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z. In this Term J hapned fo ſee a Cale agreed by the Julkices in 3. & 
4. Eliz. which was this: N | 

| If a man make a Leaſe of two Barns, rendring Rent, and for def. ult of pay- 
ment, a Re entry, if the Tenant be at one of the Barns to pay the Rent, and 
the Leſſor at the other to demand the Rent, and none be there to pay it, that 
yet the Leſſor cannot enter for the Condition broken, betauſe there was no 
default in the Tenant, he being at one, for it was not poſſible for him to be at 
both places together. | 
And upon this Caſe now remembzed to the Juſtices, Popham, Walmeſ- 
ley, and Fennor ſaid, That perhaps alſo the Tenant had not money ſufficient 
to have been ready to have paid it, at either of the ſaid places, but it is ſuffi- 
cient for him to have and provide one Rent, which cannot be at two places 
together. | 
And by the Caſe repoꝛted here alſo; If Lands and Woods are demiſed to- 
gether, the Rent ought to be demanded at the Land, and not the Woodd, 
becauſe the Land is the more worthy thing, and alſo: more open. thea the 
Wood: And therfoze by the three Juſtices afozeſaid, Rent ought not to bs 
demanded in any pꝛivate place of a Cloſe, as among Buſhes, in a Pit, oz 
the like, noz in the open and molt uſuall paſſage t5erof, as at a Stile, Gate, 


4. — Pꝛohibition ſued out of the Kings Bench, the Caſe appeared 
to be this. Tk? 
The late Lord Rich, Father to the now Lord Rich deviſed, to his Daughter, 
for her advancement in marriage 1 500. upon condition, that ſhe marry with 
the conſent of certain friends, and deviſeth further, that if his Goods and 
Chattels are not ſufficient to pay his Debts and Legacies, that then there 
ſhalt be 200 l. a year of his Lands ſold to ſupply it, and dies, making the now 
Lord Rich his Executor, his Goods and Chattels not being ſufficient to pay 
the Debts of the Teſtator, as was averred, the ſaid Daughter married with a 
Husband againſt the will of thoſe who were put in truſt to give their aſſents; 
and the Husband and the Wife ſued in the Spitituall Court for the Legacy : 
And it was ſurmiſed that they would not allow the proofs of the ſaid now 
Lord Rich, exhihited to prove che payment ofthe Debts of his Teftztor ; and 
further, that they would charge him for the ſale of the Land; upon which 
matter the Pcohibition was granted to the Delegates, before whom the mat - 
. ter depended; and now conſultation was prayed in the caſe. 1 1 
Upon which it was affirmed by a Dagoz of the Civill Law, that they 
will allow the-pzoofs foz the payment of the Debts, accozding to our Law, 
and that the&Legacy ſhall not be paid untill the Debs are ſatiſfied. But he 
ſaid; that by the Law, if the Erecutoz do not erhibit his Inventory, but neg- 
lect it foz a year, oz moze, that then if any omiCion oʒ default be in the true 
value of the Jnventozy exhibited, that then ſuch on Erecutoz foz this deſiult 
chall pay all the Legacies of his Zeitatoz, of what value ſoeber they are, not 
reſpecting the Debts, on the value of the Goods oz Chattels, hotv (mall 
ſoever the omiTCion, o2 default be in the Inventozy; And lo he ſaid was the 
caſe of the nam ir Richard 8. who did not bꝛing in the Inventorp fo2 four 
years aftetthe death of the Teſtatoʒ, and that in the Jnventory erhibited, 
che values a. every thing were: found to be too ſniall; and therfoze to be 
charged by the ir Law, albeit he hath not Goods and Chattels ſufficient of the 
Veſtatoꝛs. To which it was anlwered, that this was quite without reaſon, 


foz by ſuch means every Subject of the Realm may beutterly defeated, if he 
take upon him the charge ol an Executoꝛſhip: And if this ſhall be admitted, no 
man will take upon him the Execution of the Will of any, and by ſuch a 
means none will have their Wills perfozmed, which (il be too inconve- 
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nient · And they ſaid further, that in as much as Debts are to be pꝛoved by 
the Common Law of the Realm, thoſe of the Eccleſtaſticall Courts ought to 
admit in the pzoof therof, ſuch p2oofs as our Law allows , and not accozving 
to the pꝛetiſenelle of their Law. : And although by their Law ſuch a Condi- 
tion as — being annered fo a Legacy, is void, becauſe that marriage 
oughr to be free without Coercion, pet where we are to judge upon the 
point (as we are here) if the Execution happen to be charged becauſe of the 
ſale of Land, and foz the money coming therof, a pzohibition ſhall be granted 
to the Eccleſtaſticall Judge in ſuch a caſe, wherby the Court granted a ſpe⸗ 
ciall conſultation in the Caſe, to wit, that they pzoceed foz the Legacy, pzovis 

ded, that they charge the Executoz no farther then he hath in Goovs and Chat- 
tels of the Teſtatoꝛ, after his true and due Debtsare ſatisfied: And that in 
the caſe of the pzoof of theſe Debts, they allowſuch K as by the Law of 
the Land are holden to be ſufficient in ſuch a caſe; Quod nota bene, as to 
the reſtraining of Ecclefiaſticall Courts in their pꝛoceedings, to bind any 
ſubfect touching his pꝛivate tempozatl Eſtate, againſt all reaſon: And as to 
it, that they do not intermeddle in any thing belonging to the Common Law 
of theRealm, as Debts, and the like, againſt the due courſe of the Common 
Law. 


Cawdry verſus Atton, 


N Treſpaſſe bꝛought by Robert Cawdry Clerb, againſt George Atton, Yide this Caſe 
Ii bzeaking his Cloſe at North Luffenham in the County of Rutland, Coe Iib. 5. . 


upon not guilty, and a ſpeciall Uerdic, the Caſe appeared to be this, to wit, Ja. 


that the Plaintiff was Rector Eccleſiæ de North Luffenham afozeſaid, of 
which the place was parcell, and being ſo ſeiſed, was depzived of his Kedory 
by the tate Biſhop of London and his Colleagues, by virtue of the high Com⸗ 
miſlion to them and others diverted, becauſe he had pzonounced and utterey 
llanderous and contumelious wozds againſt, and in depꝛavation of: the Book 
of Common-prayer; Hut the fozm of the ſentence was, that the ſaiv Biſhop 
by, and-with the aſſent and confent of five otherggithe ſaid Commiſſioners 
his Companions, and namely which depzived hun. 

And further, it was not found, that the Commiſſioners named were the 
naturall Subjects bozn of the Queen, as the Statute enacts that-they ſhould 
be: And it the depꝛi vation be void, then they find the Defen dant guilty, and 
if it were good, then they find him not guilty. And it was moved that the 
depꝛivation was void. 

Firſt, Becauſe that wheras the Commiſion is to them, oz any three of 
them,of which the ſaid Biſhop to be one amongſt others, it ought to have been 
the ſentence ol them all, accozding to the authority given to them, which is 
equall, and not that it was done by one with allent of the other. Then be⸗ 
cauſe it is not found that the Commiſſioners are the naturalf @nbjects of the 
Queen bozn, as by the wo2ps of the Statute thep ſheuld be. 

Another is, becauſe the puniſhment which the Statute p2ovives' fo; thoſs 
of the Miniſtry which depꝛave this Bock, is to looſe the pzoſits ot all their 
Dpirituall Promotions but fo2 a year, an and to be impꝛiſoned byghe ſpace of 
ſix months, and nat fo be depꝛived untill the ſecond Offence, affer that he 
had boen-once-committed, and therfoze to depꝛibe him foz the firſt offencs 
was wrongfull and contrary to the Statute. But by the whole Court fo2 the 
fozm of the depzivation,it is, that which is uſed in the Eccleſiaſticall Courts, 
which alGay u names the chief in Commiſſion, that are pꝛeſent at the begins 
ning of the Dentence, and foz the other they mention them only as here, buf 
of their aent and conſent to it, and in ſuch caſes we ought to give credit to 
their fozm; and therfoze tis not to be compared to an authozity given at Com- 
men Liwby Cemmitlion. 4 ä 
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Peart. 


Vide this caſe 
in Cook lib. 2 
32,33. bythe 
name of Dg- 
dingtons caſe. 


And foz the matter that is not found, that the Commiſſioners were thena-' Y a 
turall Subjects of the Queen bozn, it is to be intended that they were ſuch, 


unleſſe the contrary appear: But here at the beginning it is found that the 
Queen, ſecundum tenorem & etfectum aRus predict. had granted her Com⸗ 
miſſion to them in cauſis Eccleſiafticis, and ther foze it appanreth ſufficient - 
ly that they were ſuch as the Statute wills them to be. | 


authozity of the Commiſſion, foz the Statute is to be under ſtood where 


they pzoſecute upon the @tatute by way of Inditement, and not to reſtrain 


the Eccleſtaſticall Juriſdiction, jbeing alſo but in the Aﬀirmative. 

And further by the Ad and their Comiſſion, they may pꝛoceed accozding 
to their diſcretion to puniſh the offence pzoved oz confeſſed befoze them, and 
ſo are the woꝛds of their Commiſſion warranted by the clauſe af the Ag. 

And further, the Eccleſtaſticall Juriſdiction is ſaved in the Ag. 
And further, all the Biſhops and Popiſh Pꝛieſts were depꝛived by virtue 


of a Commiſſion warranted by this clauſe in the Aa: And now lately it was | 


agreed by all the Juſfices, that a Fine of 200. marks ſet upon one foz a viti- 
ous liver by the high commiTion was warranted by virtue of the Commilli⸗ 
on and Ad: And therfoze if the Act with the Commiſſion, are to be conſider - 
ed in this caſe, wherupon it was agreed that the Plaintiff (hauld take no- 
thing by his Mzit: Which you may ſee, Hill. 3 3. Eliz. Rot. 3 15. 


Hall verſut Peart. 


12 an Ejectione firm bzonght by William Hall Plaintiff, foz Land in D. 
in the County of Somerſet, upon a Leaſe made by William Dodingron 
againſt John Peart and other Defendants,upon a ſpeciall Uerdic the caſe ap- 
peared to be this. | | 

That one John Bꝛown was in poſſeſſion of certain Lands in D. aforeſaid, 
which before were parcel of the poſſeſſions of the Hoſpitall or:Priory of &. 
Johns in Wells, the Inhe7ance therofthea being in the late King Y. 8. by 
the Act of diſſolutions : - xl the King being ſo ſeiſed by his Letters Patents, 
dated 26. of March, 30 H. 8. ex gratia ſpeciali, certa ſcientia ; mero motu 
ſuo, granted to John Aplewazth, and Ralph Duckenfield, omnia illa Peſſu- 
agia Cer.Menemt. £ gardina ſua 4 quzcunque tunc in ſeparabilibus tenuris 
diverſarum perſonarum, which he named particularly, amongſt which the ſaid 
John Bꝛown was one in Civitate Mellen. ac in ſuburbiis ezuſdem Civitat. 
t extra eandem civitat. within the Juriſdictions and Liberties of the ſaid City, 
late parcell of the poſſeſſions of the ſaid Hoſpitall, and that the ſaid John 
Bꝛown had not then any other Lands late parcel of the poſſeſſions of the ſaid 
Hoſpitall, but this in D. and that this Land was quite out of the ſaid City of 
Wells, and of the Suburbs therof, and alſo out of the Liberties and Juriſdi- 
ction of the faid City, and yet it was found that it was in the particalar and 
parcell of the value, and valued in it in the Tenure of the ſaid John Bꝛown 
at & 8. & d. a yeat, and the grant was to the ſaid John Aylewozth and Ralph 
PuckenfielW, and to the Heirs of the ſaid John Aylewozth foz ever. 

And it moved that the Grant was good to the ſaid Ayleworth anv 
Duckenfield, becauſe of the Statute of non-recitall and miſ-recirall , becauſe 
it appeareth by the particular, and value that it was intended to be paſſed: 
And if this voth not paſſe, nothing can paſſe which was in the Tenure of the 
ſaid Brown, becauſe he had nothing in the places compꝛiſed in the Patent. 
But it was agreed by all the Court, that it ſhall not paſſe by the ſaid Pa- 
tent in this caſe, foz the wozd (illa) is to be reſtraind by that which follows 
in the Patent, where it depends upon a generality, as here, and that it re- 
fers but to that in Wells, as the liberty of that which was par cell of the poſ- 
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And foz the deprivation, they all agreed that it was good, being done by the 
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ons of the ſaid Yaſpitall ,' and in the Tenure of the ſatd John Brown ; 

nd ik it were nat of thee paſſeſion3,'02 nt in Wells, &c. oz not in the Te 

nure of the ſaid John Brown, it (hill not paſſe, foʒ the intent of the Bing in 

this caſe Chill not be wreſted accozving to the particular o2 the value, which 

are things collateral to the Patent, but at toꝛding to his intent com pꝛiſed in, 

o2 to be collected by the Patent it ſelf. 

And Popham ſaid, that by Grant oi omnia, terras Tenementa & Heredita- 
menta ſua in caſe of the Queen nol hing paſſe, if it be not reſtraind ta a cer- 
tainty, as in ſuch a Town, oꝛ late par cell of the Poſſeſſions cf ſuch a cne, 
oz of ſuch an Abbey, v2 the like, in Which cafes it pefſetb, as appeareth by 
32 H.8. in caſe of the Ring: But it it be Omnia, terras & tenementa ſua vo- 
cat. D. in the Tenure of ſuch a one and in ſach a Town, and late parcell 
of the poſſeCions of ſuch a one, there albett'the-Town'oz the Tenant of the 
Land be utterly miftaken, c2 that it be miſtaken of what polleſſions it was, 
it is good, foz it ſuſticeth that the thing be well and fully named, and the o⸗ 
ther miſtakes ſhall not hurt the Patent. 1 

And the woꝛd of Ez certa ſcien ia, &c. will nof help the Patent in the 
pꝛincipall caſe. And the caſe of 29 E. 3. is not to be compared to this caſe, 
keʒ it was thus. b | 

The King granted the Advowſon of the Priory of Mountagne (the Prior 
being an Alien) to the Earl of Salisbury and his Heirs for ever: And alſo 
the keeping and Farm with all the Appurtenances and Profits of the ſaid 
Priory, which he bimſelf had curing the War, with the keeping of cer- 
tain Cells be longinꝑ to the ſaid Priory ; the ſaid Earl died, Milliam Exrl'of 
Dalisbury being his Son and Heir, and within age, whe _ the King reci- 
ting that he had ſeiſed the Exrls Lands into his hands after his death, for the 
Nonage of the Heir, he granted to the ſaid Earl all his Advowſons of all the 
Churches which were his Fathers, and all the Advowſons of the Churches 
which belong to the Prior of Pemitague, to hold untill the ſull age of the ſaid 
Heir, & quas nuper conct ſſit prefat. Comits patri;ee. In which caſe, although 
the King had not granred the Advowſons to the ſaid Earl the Father afore- 
ſaid, by the former Patent, becauſe no mention was of the Adrowſons ther- 
of, yet they paſſe by this Patent, notwithſtanding that which follows after, 
to wit, and which he granted to the Fa: her of the Grantee : But there it is 
by a Sentence diſtin&, and not fully depending upon the former words, as 
here, to wit, Omnia illa Meſſuagia, cc in Wells, inthe Tenure of the party, 
parcell of the Poſſeſſions of ſuch an Hoſp:ta'l, of Priory ; 2x04 nota, and the 
di ſterence. i ; iF 

And becanſe the Defendant claimed under the firſt Patent, and the Plain- 
tiff by the latter Patent, it was agreed, that the Plaintitf hanldrecover s 


Which you may ſee in the Kings Bench. * - 


Hariey verſus Farcy. 


7. IA an Ejectione firmæ bꝛeught by Richard Hatrey Plaintiff, foz the 
L Popety of certain Tenements in North. petherton, in the Countp of 
Somerſet, upon a Leaſe made by Robert Bret agginſt Homfrey Farcy Defen⸗ 
dant, upon not guilty, and a ſpetiall Aerdia found, the caſe appear ed to de 
this, to wir, That Robert Mallet Eſquire, was ſeiſes of the ſaid Tenemente, 
in his Demeſne as of Fee, and fo ſeiſed demifed them to Joha Clark, and 
Eliavor Middleton, foi ter m cf their lives, and of the longer liver ot them, ats 
ter which the ſaid Tenements (amongſt othere) were aſſured by Fine to 
_ perſons and their Heirs, to the uſe of the ſaid Robert Mallet foz term 
cf his life; and after his deceaſe to the uſe of John Millet his Sen and Meir 
of his bovy, and foz default of ſuch Fſne „ to the uſe of the right Yeirs of the 
faidRobert Maſtet r: . e ml ne „ „ c 
25 R After 
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- After which the ſaid Robert Mallet (having Jf1e the (ai John Maller, 
Chriſtian, and Elianor Mallec ) died, the ſaid John Mallet then being within 
age, and upon Dfic2 found inthe County of Devon, faz-other Lands holden 
of the Queen in Capite by Knights Service was fo it in Mrd to rhe 
Queen: Afterwards the ſaid John Mallet died without ue during his o- 
nage, and the L mvs afozeſaid therby deſcended to his ſaid two Siſt ers, to 
whom alſo defcended other 1112s in the Cannty of Devon,, holden ot the 
Queen in Capite by nights Service, conveyed alſo by the ſame Fine in 
uke manner, as the Lands in North Petherton, the ſaid Chtiſtian then being 
of the age of 22. ears, and the ſaid Elianor of the age of 15. veares, upon 
which the (aid Chriſtian and Elianor, 1 2. Novemb. 3 1 Eliz, tendzed theit Li⸗ 
very befoze the Paſter of the Wards, and befoze the Livery ſued, the ſaid 
Chriſtian took the ſaid Robert Bret to husband, and the ſaid Elianor took to 
husband one Arthur Ackland ; after which in the Utas of the Parification of 
cur Lady, 3 2 Eliz. the ſaid Robert Bret and Chriſtian his wife, levied'a Fins 
of the ſaid Tenements in North · petherton, amongſt others to George Bret 
and John Peckſey, Sur conuſance de droit come ceo que ils ont de lour done, 
by the name of ths Payety of the Panna of North petherton, &c. with wars 
ranty againſt them and the Yeirs of the ſaid Chriſtian agiinf all men, who 
tendꝛed it by the ſlams Fins to the ſaid Robert Bret and Chriſtian , and the 
Peirs Pales of their bodies, the rein inder to the Beirs ates of the body 
of the ſaid Chriſtian, the remainder over to the right Yeirs of the ſaid Robert 
Bret, which Fine was engroſſed the lame Term of . Hillary, and the ſirit 
Pzoclamation was made the 12th.day of February in the ſame Term; the 
ſecand, the ſirſt day of June in Eaſter Term, 32 Elia. The third, the 8th. day 
of July in Trinuy Term next: And the fourth Proclamation was made the 
ach. daꝑ af October, in Michaelmas Termnext after. And the ſaid Chriftian 
died without Iflue of her hody. The 9th, day of Febcuary, 32 Eliz. between 
the hours af-3;& 7. in theafternoon of the ſame day. um the 22. ef March, 
32 H the ſaid Robert Bret by his wʒiting indentra, dated the (ame day and 
vear, fo à certain ſumm of money to him paid, by the Queen, bargained and 
ſold, gane and granted the {ain Teuements to the ſaid: Queen, her Yoirs 
and gucceſſors foz ever, which Deed was acknowledged the 2th. vay of 
March, 3 2 Eliz. and enrolled in the Chancery the 12th. dap of May, in tha 
ſame pear: And there was a Proviſo in the ſame Deed, that if the ſaid Ro- 
bert Bret ſball pay ts the Queen at the receipt of the Exchequer 5 s. of law⸗ 
full money, that then the (aid Gift, Grant, Bargain, and Wale ſhall be void, 
and that from thence-fo2zward it ſhall be lawfull foz the ſaid Robert Bret and 
bis Yeirs ta;re-enter into the ſatd Wenements, and in the mean time be- 
tween the Anrolement of this Deed: And the ſaid 1 4th. dax of Octob. co wit, 
the 15 ch. dax of September, 32 Eliz. the ſaid Arthue; upon: the. ſaid Cene⸗ 
ments in North-petherton , entred and claimed the Reverſion therof in the 
right of the ſaid Elianor his wife , by reaſon. of the death of the ſaid Chri- 
ſtian: And that afterwards, to wit, the zoth. day of February, 33 Eliz. the 
£4 Robert Bret to redeem the ſaid Tenements out of the Rueen, paid the 
fard 5 8. at the receipt of the Exchequer, which payment is there recozusd, 
enrolled accazding]y; after which in September, 34 Eliz. the (aid Ar- 
ur and Elianor ſued out a ſpeciall Livery of the ſaid Elianor, out of the hands 
of the Queen, of all the Lands ſeiſed into the hands of the Queen by reaſon 
of the Nonage of the ſaid John Mallet. And aflerwards in the ſame meneth 
of September, 34 Eliz. the ſaid Arthur and Elianor ſued out another: ſpeciall 
Livery, as Heir to the ſaid Chriſtian, of all the Lands which were in the 
Queens hands by ths death of the lain Chriſtian. 135 Bj. 
And it was further found, that the ſaid Jobn Clark and Elianor Middleton, 
died after the 5 5. paid as beloꝛe, and that the ſaid Robert Bret entt ed the 8ch. 
day ef October, 34 Eliz, and then made the Leaſs to the Plaintiff, upon 
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which the Defendant by commanvment of the ſa ld Atthur, and with him en⸗ 
tred apon the Plaintiff; and the generall queſtion was, Whether the entry 
of the Defendant werelawfall 2 But no onſter of the Plaintiff was found. 
And by Clench, and Fennor, a Feo-fimple palſe at Common Law by a Fine 
kevied by him in Re ver ſten, oz Remainder in Tail, becauſe a Fine is faid to 
be a Feoffment of Recozd , and by their entre and Feoffnient a Fee-fimplec 
palle in ſuch a cafe at Common Law, 5 
But by Popham, and Gaudy, a Fee-implevoth/ not paſſe, noz nothing but 
that which Tenant in Tail may lawfully grant over, which is fo2 his life, 
in which he ſatd, that Littleton was plain in all caſes of Grant, although it 
be by Fine, and a Feeyſimple does not paſſe at Common Law, but where 
the Fee may be dzawn out of him who had the Reverſion o: Remainder 
in Fee therupon, if ſuch a Neverſton dz Remainder had been in a ſtranger, 
which had not been in this cas, if the Reverſion oz Remainder had been in a 
ſfranger ; and therfoze a Diſtontinuante cannot be of an Afitail. where the 
Reverſfon 02 Remainder is in the King. | 
But by them all, however it was at Common Law, it is cleer upon the 
Statute bf Fines, that a Fee-ſimple determinable paſſe by ſuch a Fine as 
don as the Fine is levied, bocuufe every Fine by pꝛeſumption of Law thall 
be taken to be ſuch wherupon pꝛotlamation is made, untill te contrary thers 
dt appeareth to the Court. 1 bn . 
And this is the reafon why a Quid juris clamat is at this day maintaines 
upon ſuch a Fine, which was not at Common at befoze this tatute, oꝛ o⸗ 
ther wiſe it will never pe. And (6 it was holven lately in the Cominon 
Bench, in the caſe of Auffice Wimond ham, und pet we may (ee that the 
Quid juris clamat cught to be bzought befoze that the Fine be'engroffed, 
wherby it is manikeſt that now a Fee-fimple Wall paſſe by the Fine levied, 
foz the poſſibility of the Pzoclamations, to wit, hat the Pzoclathations ſhall 
not be made, and to this Fee-ſimple the Pzoclamations ſhall enute to make 
a bar to the Eſfate»fail : But futh a Fine by Popham arid Gawdy was not a» 
ny wrong to him whs had the Reverſim oz Remainder in Fee being leviev 
by him who had a Mean Reverſion oz Remainder in Tail, depending upon an 
Eſtate fo2 life, oz in Tail pzecedent. | 
And it is cler, that the Pzoclathations do not make the Gſtate, but enurs 
to the Eſtate made by the Kine, koz if an Eſtate be granted in Reverſion foz 
life, 02 in Tait by Fine, with Pꝛoclamations by ſach a Tenant in Tail, in 
Reverfiot o2 Remainiber, the Pzoclamations Wok fo this EFate, and no 
further, koz alwaies the Eſtate paſſe by the Fine, and the Pꝛoclamations 
make the Bar acco2ding to the Slkate, which palte by the Fine befoze, 
Bat by Clench, Gawdy , aid Fennor, the Fee-fimple which was in the 
Queen after the Fine levied as befdze, was diveſfed by means of this claim 
made upon the pofſeſſion of the Queen, fo that the Pzoclamations following 
are of no fozce to hurt the Eſtate tail, foz they Cai, in divers taſes a ed 
may be inveſted ont of the Aeeen without Difice, Petition, o Monſtrans 
droit, as the cafe is, where a man deviſe that his Land thall be ſold, and 
in the mean ti me befote the ſale, the PRAM Land cometh to a 
Queen, and afterwards the Land is ſold acco2ving to che Mill, the Gerdie 
enter, there the * te from ke Nueen therby, and is vibelfed, and ſo 
in many other cafes. And in all caſes where the Qticens'Eftate is defer- 
mined,” the udien may enter into the Laid without Difice , oz Oufterle 
main, & e. And theyfatd, if it had been in the pofſeſion of a common perſon, 
that by ſuch a claim the fozce of the Fine had been defeated ;' and this appea⸗ 
rech by the caſe between Smith ard Srapfeton in the Commentaries, whore 
it is holven that where a Fine is levied with P}oclamattons by Cenant in 
Tail of an Advowſon, Rent, oꝛ Tithes, by claim made by the Iſſue in Tail, 
befeze the Pzvclamatwns are palled, where the Tenant in Tall is 5 2hs 
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ſame is defeated, and that the Pzoclamations paſſing afterwards, Gall not 
be of fozce to bar the Antail. 128552 ; 2 5 
And they ſaid, that the conveyance therof to the Queen after. the Fine 
levied, doth not make it ta be in worte caſe ; And admit it will not ſer ve as 
gainſt the Queen, yet the claim will ſerve againſt Bret, when he had entred 
by the per fam mce ot the Cnditioan. 7. 112 
And Clench and Gawdy ſaid, that Bret hall not take advantage of this co- 
venous Deod made by himſelf, of very purpoſe to bar the party who had 
right, and to put him without remedy, no maze then where the DiCeiſoz en⸗ 
featf his Father who dies ſeiſed, he ſh nl not take advantage of this deſcent, 
oz if he who hath cauſe of Action to recover Lands by Cavin, cauſeth another 
to enter into the Lands; tothe intent to recover againſt him, and does it ac 
cozdingly foz the Covin, the Recovery ſhall ve avoived, and in the lame mans 
ner here. 1201 | 4-7 a4 63650 
But Popham took a diverſity, where the PoleCion oz the Tate. of the 
Nucen is determined, and where not, foz where the Estate is determined, 
there the Subject may enter into t he Land without Dice, oz ouſter le main: 
But where the Poſleſtion continues, there the party ſhall not come te it, 
unleſſe by petition, Monſtrans de droit officio, oz the like, and therfo;e.heg 
ſaid, that if the Queen had an Eſtate pur auter vie, oz depending upon any 
other Limitation, if it be determined accozding to the Limitation, the, pars 
te who hath intereſt may enter; ſo in the caſe of the D2viſe put vefaze. 
And il a Leaſe be made fo; life, the Remainder in Mail, the Reverſjon in 
Fee, and he in the Remainder in Tail levy a Kine, Sur conuſance de droit 
come ceo que il ad de ſon done to a ſtrangey, with ipzaclamations. accozding 
ta the Statute, and afterwards the ſtranger - convey the Remaindex to; ths 
Queen, her Yeirs and Succeſſozs, and after tho Tenant fo; 2 and 
after he in the Remainder in tail dies without Iſſue, now may bein the Re- 
mainder in Fee enter, becauſe the Eſtate ot the Nueen is determined: But 
here the Queen hath a Foe-imple in her (elf. but determinable upon the E- 
ſtate⸗tail which yet remaineth, weich Fee-fimple · in Neher in cannot be 
diveſted out of the poſſeſſion of the Queen but by matter qitecoꝛd, of ſo high 
nature as it is in her, to wit, by Petition, Monſtrans de droit, oz the like: As 
tt a Reverſſon o Remainder be alienated in Mortmain, the claim of the 1,020 
ſufficeth thers to vel the Reverſion in the L od foz the Allcaation, but if the 
Never ſion 02 Remainder of which ſuch a claim was made be conpeped to 
the ing, his remedy is now by Dice, Monſtrans de droit, oz Petition, foz 
claim will not not ſerve him. foz this ſhall be to diveſt the poſſeſſion out of 
the Queen, which by ſuch means cannot be done no moze then where a. Res 
verſion oz Remainder is granted to the Queen upon Condition, but he gught 
tu have an Ockice ta find the perfozmance of it, if it be to be perfoʒ med by 
matter in pais, and withaut Monſt i ans de droit, oz otherwiſe it ſhall not be 
A out of the Queens poſleſion, pet in the tale ot a common pezlon, a 
claim will divelt it ont of them, but not ge al the Muren. 
And theſe caſes Gawdy agreed ; but he conceived that in the caſe in ques 
Tian, the claim made determines the ©Eate.of the Queen, which is made 
ur means of the, Fine upon the Statute... I 0513-03237 
And Popham denied te oe put.in7 H.6. to be Lat, as it is put upon 
the opinion of Strange there, fog it is cleer, that the claimthere does not di⸗ 
vell any pole ſſion which was in the King by means . Wardip, and 
if this be not ther be defeated the claim Joes nat help the Wilteile againlk.the 
Delcent; and this appeareth fully by Littleton, who AI fo of a Claim 
ich avoids a Deſcent, to wit, that it gught to be ſuch upen which ip Wie 
lellee may upon every ſuch Claim made have an Action of @reſpaſſs: oz Al, 
ſiſe :gaiu(t the Difſeſſoz, o; him whois in peſſcCicn, if he continue his pf, 
ſeton after ſuch Claim made, which. cannot: be in this caſe where the pci, 
15 ſellion 
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ſeſſion is in the King, which cannot be defeated by ſuch a Claim. And in the 


Loꝛd Dyer where the Fectfee, pz Poztgagee of Lands Holven of the Nneen 
in Capite by knights @ervice, died befoze the day of Redemption, his Yeir 
being within age, wherby upon Dffice found, the Queen had the Wardſhip 
of the bod and land ol the Heir, after which the Poztgagee at the day of re- 
demption made payment, and of this alſo an Office was found, yet he could 
not enter either befaze oz after DfTice, but upon Monſtrans de droit therupon 
he had his Ouſter le main: And the reaſon why a Claim ſhall ſerve in this 
caſe between comman perſons, is, becauſe that by ſuch Claim the thing it 
ſelf is deveſted ont of him who had it befoze , and therby acaally veſted in 
him who made the claim: As where a Uillain purchaſe a Reverſton by the 
Claim of the L93d, the Rc verſion is actually in him, as it is of a Poſſeſſion 
by Entry : Bat where he is put to his Claim to deveſt any thing out of a 
common perſon, he is put to his Suit to develt it cut of the Queen. 

Aad to ſay, that Bret ſhauld not take advantage of this.Conveyance made, 
to make it ge od by the Fine. | 
I think the Law to be clear otherwiſe as to this point, foz the Statute of 
Fines was made foz the ſecnrity of Purchafozs and Poſſeſſozs of ALand , and 
therfoze taken moze ſtrongly againſt them who pzetend Right oz Title, and 
foz the greateſt advantage that may be foz the Peſleſſozs of Lands, and ther- 
foze the Poſſeſſoz by what ever means he can, may make his Fine to be fozce- 
able? And therfoze the Fine upon this Statute differeth much frofk a Fine 
at Common Law; foz where at Common Law an Infant being a Diſteiſoꝛ 
was diſleiled by one who levies a Fine, and the year and the day paſſe with- 
ont claim of the firſt DiCſeiſee, now was the firſt Dilleiſee barred : yet if 
afterwards the Infant (who was not bound by the Fine) enter, the ſtrit 
eiſee may enter upon him, becanſe that by this entry the Fine at Com 


mon Law was ufterly defeated. 


But now by the Statute , ſuch a Fine being levied with Pzoclamations, 
the firſt Dilleiſee not purſuing accozding fo the Statute , is barred foz 
ever. 128 

And althongh the Infant enter at full age, and undoes the Fine as to him⸗ 
ſelf, yet this Fine remains alwaies to bar the firſt Diſſeiſſee, and makes 
that the Infant hath now Right againſt all the wozld, and ſo now takes ad- 
vantage therof : And this is the intent of the Statute foz the repoſe of Cons 
troverſies and Suits, and the quiet of the people. Au 

And if J pzocure a Fine to be levied on purpoſe to bar another of his Adi / 
on, which he may have againſt me foꝛ the Land, pet I ſhall take advantage. 
of this Fine, and the other . hall have no advantage again me, becauſe of 
this Covin, fo if this ſh:uld be admitted, it will ceuntervail the. benefit 
which is intended to be by means cf the Statute of Pines. 


And if a Diſſeiſoʒ enfeoffce another upon Condition, to the intent that a 
Fine with Jo zcclamations ſhall be levied ta the Feotfee to bar the Dilſeiſee, 
and after the Diſleiſee is barred, the DiCſeiſoz enter foz the Condition, he 
all pet take ad vantage cf the Fine againſt the Dilſeiſee. + . 


And Popham put a caſe which was in this Court, 23 Elizꝝ upon a ſpectall ' 


Uerdic- wyich was between Okes Plaintiff, upon the Demiſe of Jobn late 
Lo2dSturton of Cottington which was this. 1 70 997 

The Lord Sfurton'was Tenant for life of certain Lands in Lighe in the 
County of Somerſet, the remainder in Tail to Charles late Lord Sturton, 
Father to the ſaid John Lord @ftitton ; and the faid Charles Lord Sturton, 


diſſeiſed the ſaid Lady @tnrton, and Jevied a Fine of the ſaid Land to Cot-' 


tington and his Heirs, with Proclamations according to the Statute, and war- 
rated it agtinſt him, and his Heite. R | 


D And 
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And the ſaid Lem Charles deed bofozs the Pzoclamations pal F and the 
Warranty the ſaid John ond Scarcon, after which, and 
bela the Þ 

Cottington, 


after which the (aid Lay died, and after her death and all the 
Pzoclamations paſt, the ſaid John 92d Sturton as Heit in Til entred, and 
made the Leaſe to the ſaid Okes, wyam Cottington the Defendant ens 
tred, as under the right of the ſaid Cottington the Conuſee. Aad J percei⸗ 
ving the Conrt ffrongly to incline upon the matter of Warranty , that it 
hall bar the entry of the Heir, and make a diſcontinuance againſt him, ac⸗ 
cozding to the inference which is taken by Littleton in his Chapter of Diſ- 
continuznce, becauſe the truth was, and ſo acknowledged to the Court (als 
though it were omitted in the Merdid) that the (aid Charles L,ozd Starton, 
was abtainted of Felony and Parther, and ſo the blood cozxupted between 
the ſaid Charles and John Lo Sturton, wherby in a new Aion the Garran- 
ty had not hart the Title of the ſaid Lo2d Joho. 

A then moved the Court upon the other point of the Fine with Pzoclama- 
tions; and the Court alſo agreed in this point, if the Warranty had not 
been, that yet the Fine with Pzoclamations ch ill bar the ſaid Jobn Logb 
Sturton, natwithſtanding the entry made by the Lady Sturton wers befozs 
the e ee becauſe that nat withſkanding his regreſſe made , 
the Keverſton re in Cottington not defeated by his regreCe, in reſped 
of the Dbatute whch makes that the Fine remains effeauall againſt the Heir 
his clan terſe CE ance likes bit the le Ee eee aſ 

cram, an 23 a no 
hit, wherby Judgment being therupon given againſt the ſaid Okes, the 


And Gaudy ſaid, that this was a very 


Caſe for the point upon the 
Scatute in thiy caſe. 


Earl of Shrewsbury verſus Sir Thomas Stanhop. 


Gilbert Earle N. F Vibert Earl of Shrewsbury bzonght a Scandalum Magnatum again 
of Shrewsbury, © Thomas Sta Knight, and it was upon the Statute Tam pro 
againſt Sir Done quam pro ſeipfo, &c. Foz that communication was had be- 
. tween the ſaid ir Thomas, and one Francis Fletcher, of divers things touch⸗ 

4 ing ide ſaid Earl, the ſaid Francis at ſuch a dap and place, ſaid to the faid 


dalum Magna- 
(uM, » | 
My Lord (the faid Earl meaning) is a Subject (innuendo) that che ſaid 
Eutl was a Subject of the now Queen) the ſaid Sir Thomas then and there 
ſaid of the faid Earl theſe flanderous words, to wit, be (intending che ſaid 
Eat) is for that (meaning that the faid Earl was forry that he wis then 
a Subject to our ſaid Soveraigu Lady the Queen) that is his grief (meaning 
that it was grief to the ſaid Earl, that che ſaid Earl was Subject to the Qgeen) 
to the damage of the ſaid Bort of 20000l. To which the ſaid Sir is Dtan-s 
bop ſaid, that a queſtion was formerly moved between the ſaid Earl and the 
Defendant , ing the ſubverſion and drawing away of certain Weares 
heretofore erected by the ſaid Sir Thomas at Shelfoad, inthe ſaid Coumty of 
Hatt. where the Action was brought to ouſt the River of Treat there, & that 
for the ſubverſion therof a Petition was exbibited to the privy Councell of 
the Queen, before the ſpeaking ofthe ſaid words, by certain Inhabitants of 
the Couaty of Lincoln, and divers other places not known to the Defendant, 
wich the privity, al waocs Hef, er N the ſaid Earl, which Petition at 
the time of the ſpeaking of the ſaid words, depended before the ſaid Councell 
not determined, wherupon at the day and place compriſed in the Declarati- 
on, 


pal, the ſaid Lad Stucton entred upon the ſaiv 


faid John Lozd Starton ſfoad ſatiffied, and the Cottingtons enjoy the Land to 
this day; Wwheras, if this opinion of the Court had not been on anew Acton, 
the ſaid Sir John might have been relieved agaialt tho Warranty. 
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on, there was Communication between the ſtid Defendant and the ſaid Fran 

cis Fletcher eoncerning their pur poſe to have the ſaid Wears ſubyerted. / and 
kouc ling the ſaid Petition, upon dien the ſaid Franeis all to rhe ſad Dec. 
ſendant, the matter (meaning the Petition aforeſaid, henging undetermined 
before the Counceſſ aforeſaid) is to be heard before the ptivy Councel ( me 
ning che aforeſ#id Conncell of the Queen) and whit their Hononts (mean 
ing the Couneelhafoteſrid) determine my Lord (che aforeſaid Eat! inp) 
will willin by obey : To which the ſaid Fratttis then there anſwered ſayitig, 
My Lord (the aforeſaid Eatl meaning) is 4 Subject, upon which the ſaid De- 
fendrnt (hey then having ſpeech as well of the ſaid petitioh, as of the order 
therupon to be taken by the ſaid Councell) anſweted ſaying, the words com- 
priſed in the Declaration, mea ning that he was forry, and grieved that he 
was ſubject to the order to be made upon the Petition aforeſgid *. ſaid 
Councell, and averted that this was the ſame ſpeech upon which the A- 
Sion was grounded: upon which it was demurred in Law, and for cauſe 
ſhewn xccordirrg to the Statute it was alledged that the bar was defective, be- 
cauſe it is not alledged at what plate, nor by whom, nor apairift whom the 
Petition was exhibited ; and alſo beezuſe chat By the Bir Ne matter of the 
Detlaration is not confeſſed, avoided, ot traverſed; and atſs thar the Bir 
was inſufficient : And it ſeemed to Fennoz, that the matter of the Bar hd 
been ſufficient if it had been well plegded : but the Pl ititiff al the 
words to beſpoken in one ſence in the Affirmative, and the Defendant ſhews 
matter alſo in the Aﬀemarive whieh proves the words to be ſpoken in ano« 
cher ſence then the Declaration imporrs, and two Affirmatives can never 
make a good Iſſue, and ther fore the Defendant ought to have taken 1 traverſe 
to that which is compriſed in tlie Detlaration, 191 for want of this traveiſe 
the plea in Bat is not 8 7 
awdy ſaid, that the Bar is not ſufficient neither it! matxer nor form; not 

in matter, becauſe char whereas Fletcher ſaid, chat the ſrid Ext! wes 4 Stb jeck, 
chis can Have no orhet ſence, but that he was a Subject to the Queen in kis 
Allegiance and her Soveraignty, and ſo much is drawn out of the courſe of 
their former ſpeecli, and thetfote the anſwer which the Defendant made to 
it refers to bis ſubjeMon of alleagiance, and not to the mattet of obedience; 
which he owed to the order of the ſaid Councell, and if it cannot have any 
other ſetice in good underſtanding, he cannot help himſelf aow by an Jitem- 
ends, which is „r common intendment, contrary to that 
which the nature ofthe words in themfelves- do purport: And if it had beet 
rev for rhe mater, yet ir is not good for the form, for want of a Trave 
or without the Traverſe the plea is not anſwere@in thar cafe ieh is lacht 

the charge of the Peferidant. | 5 

But Nopham and Clench held ſtrongly to the contrary, and chit thy Bat 

is good in matter, and (as the cafe is) 3 otherwiſr, and that t 
form alſo is good enough, and yet the two Affftmativer cot make 4 gDο 
Iſſue: but in ciſe oftwo Afﬀermatives, à Traverſe ſliaſf not be, but where 
che Affi matives do not agtee in one. As ii the Defendant im Treſpaſſe Ius 
rirles himſelf by rhe Feoffment of a ſtranger, and the Phintiff repfy, and 
maintain that the ſame ſtranger did enfeoff him, this canot mar a Us 
2 without a Traverſe of the Feoffaent alledged to be made to the Beſen- 
| ant. * * - »< ; wa, Wo 
But in che ſame caſe if the Plaintiff ſuith, that true it is; thit the 2 
enfeoffed the Defend ant, but this was to the uſe of the Plaintiff and 
Neirs, there no Traverſe ſhall be on the Plaintiffs part, becauſe as to the 
matter of the Feoffment ic agrees wich rhe wn, ict which- caſe it ſhelf 
not take any Traverſe; but there the Traverſe ſhall. com on the Deferidants' 
pier to maintain the Fxoffment to bis own uſe, Abiiue höc, that the Feoh- 
ment was co the uſe of᷑ che Plaintiff, for now that which „ — 
albeit 
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(albeit it be in the Affirmative), yet it is a Traverſe to that which the Plaintiff. 
hath al and therfore he needs not traverſe the plex: And ſoa diverſy 
ty where the Affirmative is, to traverſe that which is alledged by the other 
party, and where not, for in one caſe the concluſion ſhall be with a Traverſe, 
and in the other not: Then in this caſe when the Plaintiff alledged that the 
Defendant ſpake theſe word, which pzima facie ſhall be intended to be {; 
ken iu this ſence, as the Plaintiff hath alledged, although no Junuendo hag 
been in the caſe, for if it ſhall not be ſo intended without t 1e Annuendo, the 
Junuendo will not help it, yet when the Defendant hath declared thecircum- 
ſtance wherupon theſe words were ſpoken, and then che ſpeaking of them 
therupon, now he hath confeſſed the very words themſeives to b: ſpoken, 
but upon the circumſtance diſcovered to be in another ſence then pzima 
facie, they are to be taken, and therfore he ſhall not take a Traverſe, fot he 
acknowledgethche very words, but not the intendment which the very Liw 
pꝛima facie preſumes upon the words, and cherfore ſha!l not take a Traverſe: 
for this intendment of Law being anſwered by matter expreſly in the plea 
ſhall never be traverſed, as in the caſe put of a Feoffmear, pzima facie, it ſhil 
be intended co be to the uſe of the Feoffee, yet when the other party main- 
tains that this Feotimeot was to bis uſe, he ſhail not take a Traverſe to thit 
which the Law intends and preſumes. | 
And if a man upon ſpeech had wich a Hunter, ſaith, That he hath murther⸗ 
ed all the Yares within 7. miles of his houſs, and another anſwer and ſay, 
be is a Purtherer indeed, wherupon the Hun: er brings an Action upon the 
Caſe againſt bim, {or ſaying, that the Plaintiſ was a murtherer, the Action 
will well lyxe. | | * 3 
Vet — — the other ſhall diſcoyer the communication wherupon the words 
were ſpoken, this ſhali be a good Bar without a Traverſe, yet if it be true that 
there were no ſuch communication between the parties as is mentioned in the 
Bar, the Plaintiff then hath good cauſe of Action, and .cherfore he may well 
ſay, .Deinjuria ſua popꝛʒia abſque tali cauſa, and this being found it ſhall be 
nvgainſt the Defendant. 8 | 
> So upon ſpeech of a Butcher who bad killed a Ioeo. Oxen in a year, and 
one hearing it will ſay, that he is a nc table $Þurtherer, this upon the matter 
diſcloſed is not actiona ble. 
. And it ſhall be miſchievous by a Traverſe or by pleading generally not puil- 
to put ſuch ſpeciall matter in the mouth of Lay- people to give their Ver- 
es, being ignorant, and ther fore eaſie to be miſcarried in thelr judg- 
ment, and ther fore it ſhall be the rather admitted by ſpeciall pleading to 
puto the 1 of the barred Judges, then into the mouths of Jay Gents, 
And here when Fletcher ſpeaking of the order to be taken by the Coun- 
cell; upon the Petition ſaid, that the Earl would obep their ozder , to which 
the Defendant anſwered, that he knew nat what the Earl would do, the ſaid 
Fletcher («id therupon, that he was a Hubſes, and what was the intent of 
letcher in ſaying. ſo.? no other, but at becauſe he was a Subject, therfore 
e gught to obey; and if it be ſo to he underſtood, as of neceſſity it ought, 
(or eſle they were not ſpoken by Fletcher to any purpoſe, which cannot be 
jotended) then ſhalſ the words ollowing (being ſpoken therupen by the De⸗ 
fendant / be taken to be ſpoken in anſwer to the matter of the Speeches ſpo- 
ken by the ſaid Fletcher, and this, is that he was ſorry, and it was his grief 
chat he muſt be ſg/ ſubject as to be bound therby to obey their Order: as if a 
man ſait h to another, that he was ſorry that he was ſo ſubjeu, that he muſt 
obey a Judgment again him inthe Queens Caurt, this is no cauſe of Acti- 
on. for this tends hut to his ſubjection to the Law, or good order, or the 
like, which do not give cauſe MAGon At if obe ſaith of another, that he 


n n 


igof the Temple, who al wales rebell againſt. the-Governcurs cf the ſaid 
another to him, Mill you then ſay and maintain that de is 


houſe, then ſaith 
. à Rebell? 
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* x Rebell, yes, ſapes one ofthe 'orher,'J will ug ſo; If an Action be brought 
for the lat words the Action will lye, but ip t i other diſcover the 5 
flances of the Specch in the Bir; *wherupon it was ſpoken, the Action will 
not lye: And this the Defendunt᷑ may well do without truvetſing that which 
is alledged, becauſe he ackiowſKWperh it, 'akhough'in-anorter ſenſe, tien 
the Law ima Fatte impor orts upon the Declaration: 

And if in Speech between two, one of them ſaith of a ſtranger , that he 
bath treacherouſly betrayed his Friend inrevealirig all his ſecrets, and coun- 
cell, wherupoa the other then ſaith, that he hath done as a Traytoz ther- . 
in, and che other ſaith to bim again, he is a Traptoz, and he anſwering to > 
it, ſaith, true, he is a-Trayto2; Now if the firanger brings an Action ot. | 
Caſe againſt him, for ſaying theſe laſt words, Pꝛima Facie, it imparts 
good cauſe of Action, without) any Annuenda, as that he intended therby 
that he was a Traytor to the Queen, becauſe the words in common intend- 
ment have ſuch aſence, yet upon the matter diſcloſed; hy way of Bar, with 
the circumſtances how they were ſpoken, the Plaintiff, ſhall be barred, if he 
cannot maintain that they were ſpoken withqut ſach a cauſe, which alter the 
intendment that the Law bath otherwiſe 8 words. „ 113 t 242244 
And Gawdy agreed alſo, ant may ple ad the 
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But Popham and Clench ſayd, that 
put in che moutheyof the Lay Gents, b 
pat it to the Iudgment of the Law by pleading. nee, „ fs MIS 

And . for the exception they ought to have ſhewn here, where, by whom, 

and againſt whom the Petition was delivered, to this they ſaid, that the ex- 
ception was to no purpoſe, for this was but a conveyance to the Speech uſed, 
which Speech was the ſubſtance of the Bar; and in this they put the caſe 

of the Lord Cromwell which was in this Court, 22 Eliz. Rot. 752. In an A- 
ction upon the Statute of canalum Para » by him brought againſt 
Cpomas Dye Clark, for ſaying to the Lor 


rk, for e Lord Cromwel, At is no news.though 
you like nat of me, foz, you like of thoſe that maintain Sedition againſt the 
Dneens pzoceedings ; in which the Defendarix ſaid , that he was Uicar of 
North Linham, int County of Norf. and that the Plaintff mentioned one 
Vincent Goodwyn Clark at uch a time, and one Iohn Trendle at ſuch ana- 
ther time, neither of them being litenced to preach in the ſaid Church, a⸗ 
gaintt the will of the ſaid Defendant, and ſhew how they ſeverally pꝛeached 
there in their Sermons (and-ſhew certainly in what point) Seditious Do- 
ctrine againſt the Laws of the Church, as againſt the Croſſe uſed in Bap- 
tiſme, and the wearing of the Surplice, and that afcerwards in ſpeech ther- 
upon between the ſaid Plaintiff and him, the Plaintiff ſaid to the Defendant, 
Chat the Defendant was a falſe. Knave, and ſaid in Eegliſh words; that he 
liked not of the Defendant ; wherupon the Defendant ſaid the words com- 
priſedin the Declaration Jnnnendo, That he liked of the ſaid Goodwyn and 
Trendle who maintain Sedition (Innuendo) ſeditions Doctrine aginlt the 
Queens pzoceedings. n»xendo predict Leges & Stat. Eccl fie hujus regni 
Angl.&c. And the Plaintiff was put to anſwer, Scilicet de injuria ſua pro- 
via abſque tali cauſa, Ge. | 
And note in this caſe, the Defendant would firſt have juſtified for the mat- 
ter preached by one, and it was not allowed by the Court, but he was put to 
ſpeak to both, or otherwiſe it had not been good, becauſe his ſpeeches were in 
the plurall number, to wit, Chat he liked of thoſe, which refers to moze then 
to one. And it was ſaid in this caſe, that the word (@ubjet) might have ſe- 
verall ſignifications according to the circumſtance wherupoa it is ſpoken : As 
Subject generally without more, is to be intended of the Queen, but accord- 
ing to the circumſtance, it may A of England, or Subject 4 Are⸗ 
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Saindleget night, and whe ep e and thei 
ule ofthe {aid air Richard Chudleigh 
Elizabeth, then the wife of Richard Bai 


fo; default ot 


antes, in the ty of 
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in Uthe faidDir Richard Chndleigh 
after the laid Titm ſiniſhed, then to the ute of ihe faid 5 Sain 
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Cheiſtopher, and to the Heirs ales of f 
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and e 
of Thomas Chad! - 7-490 e hard, and at the Peirs 
. Nn And foz default ar uch Aae, to the uſe of O- 
liver ancther Don of the ſaid Dir Richard, and ot the Beirs of dis 
bod ly begotten : And fozvefault vf ſuch Aue. ts the aſe of Nicholas 
ETD another Don of the ſatd'Sir Richard, and of the Peirs of his body 
ar hv peo 2 fo; defanlt of ſuch Ire, to the right eirs of the laid 
Sir Richard C foz ever; whei be they werefelfevaccozdingly, after 
which the it ovemb, 5. & 6. Phil. & Mar, the ſaid ir Richard died 
without any Peir-sf the bby of any of the wives befo;e mentioned: And 
alter that the ſatd Chriſtopher took to wife one Chriſtian Strecheley , after 
which, to wit, the 14th. day of Auguſt, 1 Eltz. the faid tr Joha Saintlegec 
and the other Fevffees, by their Weed of the ſame date, enfeoffed the ſaid 
Chriſtopher dt the taid Panoz, tohave and to hold to him and his Yeirs fo; 
ever, tothe uſe of the ſaid Chriſtopher and his Yeirs, the ſato Oliver Chud- 
leigh then _— after which, to wit, the 20th, day of September, 3 
Eliz, the ſaidC her had Ire or his bovy lawfally begotten,one Strech- 
ly Chudleigh — ffae Pate: And after this, to wit, the 30. day of 
March, 5 Eliz. the ſaid Che ber had J ſſue ot his body lawfutly begotten, 
one John Chudleigh his feranvIue Pate, after whith, to wit, the firſt dax 
of July, 6 Eliz. the Tn Chriſtopher by his Deed indented ofthe ſame date, 
and inrolled within fir months, accozviag to the Statute bargained and ſold 
the ſaid Pannoz to Dir John Chicheſter Knight, and to his Yeirs, and in the 
interim alſo between the date of fhis Deed, and in the inro ement therof, to 
wit, the 6th, day of July. inthe ſame cth.year, by his Deed of the ſame date, 
the ſaid Chriſtopher en tested the ſaid ir John Chicheſter and his Prirs of 
TON ÞPamnoz, and by the ſame Deer warranted il ti him and his 
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to the ſaid | Dir John Chicheſter am is? Pein v pernpen Wedel 
Chichefter entred ints the ſaio Mannor, after which-, hk; hs DIE 
October, 12 Elia. the ſatd Chriſt 2 after. which 
vember, 13 Eliz, thefajd Stretchley Chydici eh dien 
And after the death ol the ſaid 91 Reber Thicteigh, to 
September, = the ſaid it Jolm Chicheſter” — 
e rs of the ſaiv Mannes, to t<6ule ut che kalt 
eirs. ans wal, 
1 the ſaid £161 being Capih6d um Coltoiniary uad t Be iv 
noz demiſable by the Lozd of the-ſamePanndz,0; his Steward, fo; 
being, — life oz [tors by Copr ol Cburt/ call. —Aevoſoing oo tho d ben ofthe 

aid 02. 

The ſaiv Philip at a Conrt holden at the — bp hs ſaid ann, 
the Sth.vay of Derember, 15 Eliz. by Copy «f"Conrt6i/ me the ſaid 
Cloſe to the ſaid John Frain, foz Worm of rr cuſtom oi 
the laid Pannoz, after which, to wit, the 1 tha March; 28. the ald 
John Chudleigh deing now Heir to the ſaid Chriſtopher, onteocted io 
William Dillon of the laid Pannoz, (o habe 4 co Wend his 

to the uſe of the ſaid William and his Veirs o eder, whorbyGe enfred, and 
was ſeiſed, umtill the ſaid John Fra ine entre into the ſaid Elſe upon him, 
44 — of February, 30 Eliz. upon which entry o the fold Fegine f this a. 

is bꝛought. 

And ſoꝛ difficulty of the cafe it was adjontaedints the Evchequer Chantbor 
befoze all the Jtifices and Barons of the Exchequer; And there it was 'ti- 
greedby all, that a Warranty deſcending upon an Infant ill not biud — 
in caſe that the entryof the Infant be lawfall into the Land, to which the 
Warranty is united ; But the Infant cught in fach x eaſe) dick Well that 
de do not ſutfer a deſcent of the Land after his kum age; %ofoze he bath nude 
pany hy ne In, When he is to have n Action for the 

and, n 

And they agreed alſo that a Copyhold granted by a DilCeifo) , oz any other 
who hath the Pannoꝛ of which it xs parcel by wrong, ſhall be avoided by He 
Dieiſee, oz any-other whs hath right to the Pannoz by his'entry 03 recovs- 
ry of the Mannoz. 

And ſo dy Popham it was agreed by the Juſtices in the caſe of the Panne 
of Haſſelbury Brian, in the County of Dorſet, between Heniy late Cart of 
Arundell, and Henry late Carl of Northumberland: but then he ſaid, — 
it was agreed, that admittance upon ſurrenders ot Copyholders in Fee, 
the uſe of another, oz if an Meir in caſe of a Deſcent of a Copyhold 8 
good, being made by a Dilſeiſo2 of a Pannc2, 91 any other 'who hath it by 
Coꝛt, becauſe theſe are ads of neceſſity, aud oz the benefit of a ranger, to 
wit, of him who is to habe the Land by the ſurrender, 02 of the Meir: And al- 
ſo Grants made by Copy by the Feoffee, upon condition ofa Bannoz , be- 
foze the Condition bꝛoken, are good, becauſe he was lawfull Dominus pro 
rem 

And fo the matter upon the Statute of 27 H:8. what ſhall become of this 
future uſe limites to the firft, ſecond, and other ſues Males not in Eſſe at 
the time of the Feoffment. 

Ewens Owen, Bateman, and Fennor ſaid, That an Uſe at Commom Law is Uſe, what it is, 

no other then a confidence which one perſon puts in another, for a confidence 

cannot be in Land, or other dead thing, but ought alwaies to be in ſuch 1 
thing wich hath under ſtanding of the truſt put in him, which cannot be n 

N then ſuch a one who h th reaſon and underſtanding to perform whit 

3 hach committed to him, which confidence ſhall bind but in privity, 

t the confidence is in reſpett of the Land, but every one who hath the 

ot is not bound to the confidence, but in privity ſhall be ſaid to be in the 

Heir 


hos ior ot 


| teig and che Featfee whotarh knowledpe of the n 11 in h m ho 
romnhieo the Land by Feoft nent without conſideration, , albeit he hath no 
th . ani yet every Feoffee is not bound althoug'i 7 — hath 
qenfideace,, a8 an Alien Perſon. Ane and the like, 
Lr anothers uſe, becauſe he is not co 45 
80 pecform the confideace;. nor a Cox poration, ; depen e it is a del 127 
d it donfiſpof nituraſi perſons * 6 in this dead body a e 
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mmen Law befaze the Statute of 27 H. 8. en the 
188 82 any — beloze that it bapneth to be 
any perſon is ſeiſed to the uſe of 
e he who hath the Uſe ch! 1 the 
which be had befoze in the Uſe ; Ergo, by the very 
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it, —— CONST therfoze the be Statute purpoſe to executs 
ths Uſes-in-poſſeſſion, Reveyſion, oz Remainder, pzelently upon the canvep⸗ 
- ance made to the Wles : But ly th fate les wich were to be raiſed at 
me to com upon any contingent, as to the Infants hore, not yo 45 

, the. @tatute never intended to execute ſuch Ge vo they happ 

bade their beeing, and in the mean time to leave them as thep were a J Gum 
men Law, withaut medling with, oz alter ing of them in any manner untill 
this time, and it beloꝛe this time, the root aut of þ theſe contingent 
wes ought be ſpzing be defegted, the Uſe lz this is utterly deſtroyed , and 
hall never afterwards habe his being; as here by the Feofk ment made by 
the ſaid wir John Saint leger and his Co-feoffees, who then were but as Ce⸗ 


yomeants put auter vie, to wit, foz the life of Chciſtopher,, and which was 
a foafeiture. of their Eſtate, and fo: which Oliver Chudlei might ide ens 
tred, it being befoze that the laid Strechley oz Joha Chudleigh were bon, 


the; pzivity- of them from Eſt ate. being the root out of whi 00 this future uſs 
ought to n is gone, anddeſtropeo, and therfoze the Contingent Uſes 
utterly therby gverthrown. 

45 if befoze the tatute of 27 H. 8. Tenant foz life had been, the remains 
der over in Fee to an Uſe ; It the Tenant foz life had made a Feoffment in 
Fee, and he in the Kemainder had releaſed to the Feoſtee, the Uſe had been 
gone foz ever, o in all theſe caſes of contingent Uſes at this dap, foz he who 
cometh to the poCeCion of Land by DiCeiſin, oz wzong dons to the Poſleſſoz, 
who is ſeiſed ta anothers uſe, ſhall never be ſeiſed to anothers nſe. 

And the caſe being lo, that it is ont of the letter of the Statute to execute 
ſuch contingent Uſes, it is moze ſtrong koz them out ot the meaning of the 
Statute to executs, then befoze they happen to be in Eſſe: foz this (hall ba 
to make all miſchiefs compzehended in the Pꝛeamble of this Statute, and 
againſt which the Statute intended to pzovide ſufficient remedy in a worſe 
milchiek then they were befoze the making of the ſame Statute,and this ſhall 
bs but a perverſe inſtruction of the Statute. 
And they ſald. that the lubtleties uſed from time fo time by means of thoſe 
Uſes, to the great deceit and trouble of the people, were the cauſe of the ma- 
king of this Statute, 27 H. 8. and by all the Statutes fozmerly made fouchs 
ing Uſes, it appeareth that they were all taken to be grounded upon fraudu⸗ 
leat and crafty deviſes, and therfaze this Law had no great purpoſe to favour 
them, bat a Fortiorari, not to make them in wozſe caſe by means of the Sta⸗ 
tute then they were beine, and therfoze it ſhall not be taken that the Uſe is 
executed by the..@fatute, which ſands upon a contingency, of which a grea⸗ 
er miſchief will enſue, then there was in ſuch a caſe befoze the Statute, and 
8 by the Feolfment made in the interim, beloze the birth of ” An⸗ 
ants, 
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- fants, which otherwiſe ought to have pzeſerved the Uſe, this Ale was utter⸗ 

- ly deſtroyed ; andalthongh the Feoffee of Chriſtopher had notice of the Uſe, 
pet this doth not now help in the caſe, becauſe the Feoffment did wzong to 
the Eſtate firſt ſetled, which was ſubjec to the Uſe, and exting in theſams 
polſibility which had been other wiſe in the Feoffees to have given livelyhood 
to the ſaiv Contingent Uſe : And therfoze the Judgment by them cught to 
ve, that the Plaintiff (hall be barred. = | 

Walmeſley, That the great miſchief which was at Common Law upon 

theſe Feoffments to Uſes, was, that none could know upon the occupation of 
the Land, who was true Owner of the Land, for Ceſtay que Uſe was the Per⸗ 
no2 of the Profits, but in whom the Freehold or Inheritance of the Land was, 
there were not many which knew, wherby great miſchief came to the aſſu- 
rances which men had of Land which they purchaſed, and by it men knew 
not againſt whom to bring their Actions to recover their Rights, and by it 
Wives loſt their Dowers, Husbands their Tenancy by the Curteſie, Lords 
their Eſcheats, Wardſhips, and the like, 

And this miſchief hapned by reaſcn that one had the pꝛoſit, and another the 
eſtate of the Land: And the Statute was made to put the Land and the E- 
ſtate quite ont of the Fecffee, who beſoze did not meddle with the Land to 
Ceſtay que U'e, who.befoze had but the occupation and pʒoſits of the Land, and 
to this intent the letter of the Law ſerves very well, which (ayes that the 
Eſtate ofthe Feoſfee ſhall be cleerly in Ceſtuy que Uſe, and therfoze nothing 
by the intent and letter of the Law is now to remain in the Fecffee,no moze ; 
then aScintilla jut is nemor'd in Brents Caſe in my Lozd Dyer, Eliz. and the * 2059 23 59 ; 
whole Eſtate in the interim untill the contingent happen ſhall be in them 
who have their Uſes in Eſſe, and when the Contingent n, the Statute 
gives place to this Contingent Uſe, and by the erecution of comes be- 
tween the Eſtates befoze executed, and as ont of theſe by ths Statute buf 
nothing is now after the Statute in the Feoffees, foz the purpoſe of the @:a- 
tufe, was (as J have ſaid) to take away all from the Feoffee , foz all was 
develted from him. becauſe that betwirt the Feoſfoz, t the Feoſfee was all the 
fraud befoze the @tatute, and the very letter of the Statute is to extinguiſh 
and extirpate the aſſurances fraudulently made, which was alwaies by rea- 
ſon of aſſurances made between the Eſtate of the Land in one, and the poſs 
ſeſſtcn therof in another, and to cauſe that now that the Eſfate ſhall be fo the 
uſe, where the occupation was befoze ; And this Statute was not made to 
extinguiſh oz diſcredit Uſes, but to advance them, as by bzinging the very 
Eſtate in poſeſſton to the Uſe, and by it the trult now taken from all others 
who were trulkeo with it befoze, ſo the Statute doth not condemn the uſes, 
but the fraud which was by reaſon of them befoze, And the Statute being, that 
the Eſtate, Right, and Title cf the Fecffces (hall go to the uſes, therfoze nos 
thing remaineth ia the Feoffees, but all by authority of Parliament adjud⸗ 
ged to * Ceſtay que uſe, which is the higheſt Judgment that can be given 
in any Caurt, and the wozds (Stand and be ſeiſed at any time) refev as well 
to the future, as pzeſent uſes, andthe Statute intended as well ta help the u⸗ 
ſes which ſhall be upon any Contingent, as thofe which are at pꝛelent, foz 
a future e2 contingent Uſe is to be ſaid an Uſe, at cozding to its nature oʒ qua⸗ 
lite, and it (hall be executed acco2ding to its quality when it happen. And the 
wozds ar e, that the Eſtate which was in the Fecffee hall be in Ceſtay que uſe 
and not the Eſtate which is, and therfoze when the uſe hapneth to be in an 
inſtant, the Eſtate u hich at the firſt Livery was in the Feoffee , to this uſe 
(hall now be executed in poſſcCion to this contingent uſe, albeit it ſelf was 
altogether executed (as J ſaid befoze) in the Uſes which were in Eſſe, and 
it Co, it folioweth that nething which is done in the mean fime by the-Feoffeg 

dz din be done by anꝝ other, can pzejudice oz hurt the cxecution of this Uſe in 
contingency when the contingency pappen, F 
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"And foz the caſe of Brock, 30 H. 8 it is plain in point, which is this. 


that then the ſaid A. and his Heics, and all others ſeiſed of ſuch Lands ſhall 
Rand therof ſeiſed to the uſe of the ſaid B. and his Heirs, afcer which A. en- 
feoffed a ſtranger of this Land, after which B. enfeoffed the ſaid A: of the 
ſaid three actes, now the uſe ſhall be to the ſaid B. and his Heirs of the ſaid 
other Land, for the Statute ſo binds the Land co this Contingency whea it 
happens, that by no means it can be defeated, and this is the cauſe that Lea- 
ſex mage by force of Proviſoes compriſed in aſſurances are good, and cannot 
be avoided, for the Intereſts to theſe Leaſes is wrought by the firſt Livery and 
the Statute, atd therfore upon the matter, I conceive, that Judgment ought 
to be given for the Plaintiff. 
Gawdy conceived that it is executed by the intent, but not by the letter of 
the Atatute, fo the purpoſe was to remove all the E ſtate from the Feolfee. 
and to put it in Ceſtay que uſe wholly, to wit, in poſſeſſions, to the Uſes which 
were in Eſſe, and in aleyance as to the Uſes which were to come and con⸗ 
tingent; and now by the ſame @tatute the contingency of the poſſeTion (hal 
go in licence of the contingent Uſe, and now an Uſe limited to one fo2 life, 
with Kemainder over to the Yeirs of the body of I. S. oz to the firſt n of 
I. S. ſhall be in the ſame manner as if Land at this day had been letten to one 
foz life, with Remainder over to the Heirs of the body of I, S. oz to the firſt 
Dan ol I. S. and not otherwiſe , foz the quality which he had in the Uſe, the 
_ Game (vy the very letter of the Statute) he (hill now have in the poſſeſſion 
and Eſtate of the Land, and the Statute is not to undo any Uſe, but to tranſ- 
fer an Eſtate in the Land to the Ule. 
But he laid, That by the Feoffment made to Chriſtopher, the Contingent 
remainder which was deveſted in Stretchly and John Chudleigh depending 
upon the Eſtate which Sir John D1intleger and his Co- feoftees had for the 
life of Chriſtopher, is utterly gone and deſtroyed in the ſame manner, as 
where a Leaſe is made for life, the remainder to the right Heirs of J. or to 
the Heirs ofthe body of J,S. ifthe Tenant for life dies, or aliens, wherby he 
makes a forfeiture, and determines his Eſtate in the life of the ſaid J. S. bis 
Heir ſhall never have the Land by the remaindec afterwards, becauſe he was 
not in Effe, as an Heir at the time when the Eftate ended, for there cannot be 
2 without a particular Eſtate, neither can it ſtand or be pre- 
er ved. | 
And as in this caſe without a particular Eſtate of Free-hold, a Remainder 
cannot be, no more in the caſe now in queſtion, being now become by means 
of the Statute, as if it had been an Eſtate executed in poſſeſſion ; and for this 
cauſe only be conceived; that Judgment ought to be given againſt the 
Plaintiff; y | | | | 
And Clench agreed with thisopinion in all, and both of them-agreed , if 
there be none to take the Aſe accozding to the limitation at the time, when 
it falleth;to-be in PoTeCſimts, that he ſhall never take if, althaugh it happen 
to be in Eſſe afterwards. | | 
Clark ſaid, that Uſes were not at Common Law, but grew by ſufferance of 
time, as appeareth by the words of the Statute it ſelf, and the miſchief and ſub. 
2 which was before this Statute was not in the Fine, Feoffment, or other 
Aſſurancesof Land, but by means o the Uſes limitted therupon, contrary to 
that which was uſed in the ancient courſe o the Common Lau,, and the Sta- 
— hs made to reduce the Common Law to its ancient force and courſe, 
andrherfore ought to conceive ſuch a conſtruction, as may agree with the 
purpoſe of the makers of the Statute, and therfore the beſt conſtraRion of 
this Statute is, not to execute other minner of Uſes, but in ſome caſes to ex- 
tinguiſh them, as where it is ſuch, as will make the caſe in as ill, or worſa con- 
dition then it was before the making of the Statute. 215 
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12 . It hath be en agreed by all chat the Statute doth not execute any Uſe which 
” * was ſuſpended at the time of the making of the Statute, as by reaſon of a 


Diſſeiſor, or the like hapning before; and if it doth not execute the Uſe 
which is in ſuſpence for the right which he had in the Uſe, how can it execute 
the Uſe which hath not any being? for in ſuch caſes, of- Infants not born as 
here, untill they be in Rerum natura, the Uſe cannot have any being. 

And in the ſame manner in all caſes where the Uſe is not to riſe but upon 
a future contingent : And what good ſhall this Statute do, it theſe leaping U- 
ſes ſhall ariſe without being impea chede Nething, but alwaies nouriſh a 
Uipez in the boſomof the Law, which is quite againſt the intent of the ma- 
kers of the Statute. | | 

The Law was made to preſerve peace 2mongſt the Subjects, and to aſſure 
their Poſſeſſions, as many other Statutes did, that were made about this time, 
as the Statutes of Fines, Wills, and others. But if the expoſition of this Sta- 
cute ſhall be as the other ſide hath caken it, it will make the confuſion which 
will happen therupon intolferable, and much worſe then it was before the 
Statute was made and (as Wallh faid) if no aſſurance can be made to be 
forcible againſt ſuch a contingent U'e, this will make it worſe then it was be- 
fore. | 

And he ſaid, that it was not to be compared to the intereſt of Lands to 
begin at atime to come,norto the caſe where a man deviſe that his Land ſhal 
be ſold,in which caſe, be ſhall not be impeached by any manner of aſſurance, 
to be made in the mean time by the Heir, and the reaſon is, becauſe the Ven- 
dee takes by the Will under the Eſtate of the Heir, and not by the ſale; and 
therfore upon the matter,he conceived that the Plaintift ought to be barred. 
Periam ſatd, that Uſes were at Common Law, and to prove it, he vouched 
24 H.8. abridged in 1Bzook. And he ſaid, that there have been alwaies ttuſts, 
Ergo, Uſes ab initio, but they had not ſuch eftimation at the beginning as 
they have had by continuance of time, and ſo it was of Copybolds : And theſe 
Uſes at Common Law bind but in privity according to the truſt, but do not 
bind in the poſſeſſion of him who cometh to the Land in the Poſt : But [now 
by the Statute all truſts are gone, and the Eſtate of the Land it ſelf transfer- 
red to the Uſe, and now the Uſe guides the Land, and not the Land the Uſe, 

And the Statute did not intend to deſtroy any Uſe, but to bring it back to 
the Poſſeſſion, according to the courſe of the common Law, and to avoid the 
fraud, 

And as before the Statute the Uſe it ſelf in ſuch a caſe of Contingency was 
in obeyance for the time, ſo now the Eſtate it ſelf is in obeyance by the Sta- 
tute, which wills, that he ſhall now have an Eftate in the Land it ſelf, of ſuch 
a quality as he had before in the Uſe; for the Statute puts all cleerly out of 
the Feoffees, and it is not inconvenient to have a Poſſeſſion ſo to a Contin- 
gent Uſe, andif it had not been in the words of the Statute, yet (as hath been 

ayd) it ſhall be ſo taken bythe intent of the Statute ; ſor it never was the 
intent of the makers of the Statute to do wrong to any by means of the Sta- 
tute. And therfore he put the caſe of Craumer, who made à Feoffment to 
the uſe of himſe if for his life; and after his deceaſe to the ule of his Exccutors 
for years, this Eſtate for years is not now veſted in any; becauſe a man can- 
not have an Executor duting hislife, and yet᷑ ĩt remains as in the cuſtõdy of 


* 


the Law, untill there are Executors to take it. 4 


» 


And he ſaid, that the caſe of the Lady Bꝛap was as ftrong to prove the 
caſein queſtion, to be, at he takes it, which cannot be anſwered, for if ſhe had 
married with the Lord Bꝛaychy the aſſent of the Councell affigned for it, ac 
cording to the agreement, ſhebad taken anEflate by the Concingeney; but 

in as much as ſhe did not do it, it was ot herwiſe. „ e „ 5 
And we art to confider well, what we do in this eaſe, itis a Tree; the 
branches wherof over-fhadow all the Poſſeſſions of the Realm in effect, 75 
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and to puil up ſuch a Tree by the roots, is to pat all the Realm in a confuſion, 
and therfore if there be any miſchief therin, it is better to help it by Parlia- 
ment, then to alter it by Judgment. And ſo upon the whole matter, I con- 
ecive that judgment ought to be given for the Plaintiff. 

Anderſon, That an Uſe was not at Common Law, for the Common Law 
had no reſpect to it, but to the Feoffee, and it was the perſon who by the 
Law had any thing to do inthe Land, and not Ceſfay que Uſe, for he might 
puniſh Ceſtay que Uſe for his medling with the Land, and Ceſtay que Uſe 
had no remedy againſt him by no means; But by Subepna in the Court of 
Conſcience. 

And further; an Wſe being limited to another in Fee, no Uſe can be li- 
mited further therupon foz any Eſtate. And it hath been well ſapd, that 
the letter of the Statute of 27 H. 8. did not t end to execute this Wſe which 
was not in Eſſe, and foz the intent therof, that it did not tend fo execute any 
contingent Uſe untill that it happen, which is pzoved by the caſe, that an E⸗ 
{fate foz years being aſſigned over, oʒ granted to an Uſe, the Uſe cf this is not 
executed by the Statute of 27 H.8, as it was agreed about 27 Eliz. aud what 
was the reaſon in the caſe, but becauſe there was not any Seiſin in the Uſe, 
but only a poſſeſſion to the Uſe  wherby the woꝛds of the Statute are much 
to be regarded. And here how can there be a Deiſlin to the. Uſe which is 
not? it cannot be, and therfoze foz the like reaſon, as in the other caſe it is 
never executed, noz ſhall be removed by means of ſuch an Uſe, antill it hap- 

we neth to be an Uſe in Eſſe. : 

And foz Brents Caſe, A have alwaies taken the better opinion to be, that the 
Wife cannot take in the caſe fo2 the mean diſtur bance, notwithſtanding the 

Judgment which is entred therupon, Which was by aſſent of the parties and 
given only upon a default made after an Adjournment upon the Demurrer, 
foz he ſaid, that he had viewed the Roll therof on purpoſe ; and if it be, that 
ſuch a Contingent Uſe be not executed untill it hapneth to be in Eſſe, here it 
appeareth, that by the Feoffment Chriſtopher is in, of another Eſtate which 
was not ſubject to the Uſe, becauſe he is in by fozfeiture and .wzong made to 
this Eſtate, and therfoze not bound to the Uſe in Contingency, althcugh he 
made it without conſideration, and although he had notice of this contingent 
Uſe, and therfoze this contingent Uſe utterly defeated befoze it had any 
being. | 

But in all the Caſes put on the other ſive, it doth not appear that there 
was any thing done tn diſturbance of theſe mediate uſes befoze they hapnt d, 
and therfoze not to be compared to this caſe, wherby he conceived that the 
Plaintiff ought fo be barred, 

Popham ſaid, T hat in as much as the manner of aſſurance made by Sir Ki- 
chard Chulleigh may ſeem ſtrange, and in ſome manner to touch the repu- 
tation ofthe ſaid Sir Richard (who was a grave and honeſt Gentleman) to 
thoſe who heare it, and do not know the reaſon why he did it, which I re- 
member to be this as I have heard, to wit, That the ſaid Chriſtopher had kil- 
led one Buller a Gentleman of good reputation, wherupon he fled into 
France, and the ſaid Sir Richard doubting what would become of his Eſtate; 
if he ſhould dye before he had ſetled his Land, and yet 8 a deſire to have 
power to undo the aſſurance which he purpoſed to make, if he pleaſed, his 
Councell then thought the beſt way to make and deviſe the aſſurance, ſo, that 
ſuch an Eſtate of Inheritance might therby be in him which could not deſcend 
to the ſaid Thriffopher, and yet ſuch, that he might therby undo the aſſurance 
made by the arg when he pleaſed, and yet ſuch alſo as ſhould ne ver 
take effect in any of the 1ſſues of his other Wives, to the prejudice of his right 
Wives, brcauſe he never had a purpoſe to marry with any of theſe Wives. 
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the Eſtates and Leaſes in manner of all ſtand upon thoſe aſſurances to Uſes, . 
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And to that which hach been touched by Periam, That this Limitation firſt. 
made is a Fee-ſimple in Sir Richard, J conceive cleerly the contrary, F0z it - 
it chould be ſo, thenns Uſe could be limited over upon this Fee-ſimpie,: ag 
bath been ſaid befozs, and therfoze all the remainver of the Caſe had been to 
no end; but hs ſaid, that it was an Eſtate / tail ſpeciall in Sir Richard, and 
denied the opinion of Ay ſcough taken ſo in 20 H.6. and this by reaſon of the 
Statute of Donis conditionalibus, which wills Qgod voluntas donatoris ſas 
cundum formam doni in charta doni manifeſte expreſſam de cxtero obſerve- 
tur. And here it is expreſſe, that the Yeirs of Sir Richard begotten upon 
any of the ſaid Wives ſhall have the Land, and ther by it ſhall be underſtood 
that his Yeirs ſhall be intended by common in tendment the Peirs by him. 
To which opinion Anderſon agreed. | 


And for the matter, Popham conceived cleerly that there was not any ſuch 
uſe at Common Law as we commonly call an uſe, and yet he acknowled 
there were alwaies trufts at Common Law; but every truſt is not to be ſaid an 
uſe: for none will doubt but that a truſt may be, and is many times put in o- 
thers at this day, as upon purchaſes made in other mens names, and aſſurances 
alſo upon truſt, and yet we will not ſay that this is an uſe, and without doubt 
ſuch truſts were at Common Law, but not the uſes aforeſaid, and the reaſon 
that moved him to take the Law to be ſo, was, that he had not ſeen any an- 
cient record, Statute, or Book of Law, nor any writing before the time of Ed. 
3. which made any mention of this word uſe; and if it had been at Common 
Law, without doubt (as they ſaid) ſome mention would- have been made 
therof. The reaſons which are alledged in 27.Y,8. and in; the caſe vouched 
24. H. 8. that a truſt was at Common Law is, by the one of them the Cauſa 
Patrimonit pzolocuti, which (as they pretend) ought to prove that there 
was a truſt at Common Law. = 

And the other the Statute of Marlbridge, that the Lord in caſe of Wards 
againſt Feoffments made by Colluſion, which Feoffments (they alledge)prove 
that a truſt then was. 


To which it was ſaid, thit the gift made by a woman to another, to the 
intent that he ſhal marry ber,bath init a Condition more properly implied,to 
wit, that ifhe doe nor marry her, that ſhe ſhall have her land back againe, for 
which the Common Law gives her remedy by the Action aforeſaid , for if it 
had been but a truſt, no remedy had been by the Common Law. 


And for the Statute of Matlbridge the contrary therunto is manifeſtly 
proved, for the Statute ſpeaks but of Feoffments made to Heirs apparants or 
upon Condition, or to the intent to enffeoff the Heir at his full age, or the 
like, in which caſes the uſe alwayes goes with the Poſſeſſions, and is not to the 
Feffor: And the Statute of 4. . 7. was made in vaine, which gives the Ward- 
ſhip of Celtuy que uſe where no Will is declared, which had not been need - 
full if Feoffments within the Statute of Marlbr idge bad been ſaid to have 

been to Uſes. 


And without doubt if thoſe who made the Statute of Martridge had then 
had knowledge ee to Uſes which were ſo, miſchie vous, and 
more then the other Feoffmen:s by Colluſion, they then would have provided 
remedy for theſe caſes of Uſes. 


Allo the Statute de Religioſis ordains that Nec arte, nec ingenio, Lands ſhal 
not be conveyed in Mort main, and therby it was conceivedthat a full provi- 
ſion had been made againſt theſe Aortmains, and yet in 1 5 Rich. 2. Proviſion 
was made againſt Uſes conveyed in Mortmain to Religious or other Corpora- 
tions of which they took the Profits. 
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if thop han then been known: * 


F< without doubt thoſe who were ſo pzeciſe in the miking of the Statute 
2 | | 


Mortmains, would 


allo barem, poſta fa the ſes 


But to tleet this point, without all controverſie the Statute it ſelf of uſes, 
27 H. 8. makes it plain, wich ſaith expzelly that be the Common L3w of tho 
Realm, Lands 6z Zenements ougytinot to from one to another, with- 
ting, and that theſe Fcoffments 


ch 
of 


. mention ts made that divers gave their Lands to their : Ffrienps to 
p2offts. and afterwards fled to pziviledged placos, and li ved there 
‚ Treditozs; And therfo2e it was pzoviven that in 
ſuch a caſe execufion (hall be made, as if no ſuch afſuirance-had been made. 
And by 2 Rich 2. cheſe are called Feofkments to uſes, anv/made: by traſt to 
becelve Crebito2s; und thers is the firſt mention which is made in any Sta- 
lat ot the wo (Uſer) ©0-fratid hath deen alwaies the chiet foundation of 
thele Mes; pet in time they began to have ſome credit in the Law. And 
edis was when mien ſatd that the Court of Conſcience gave remedy in theſe 
caſes — ſuch who had not the conſcience themſelves to perfozzu the 
trul put in them, and totakte away the danger which hapned to an infinite 
armer of god Dabjecs; upon the Garboyls which hapnev between the time 
of E.3. and that of Ring H.7. cauſed that in effect, all the 'Paſſefſions of the 
Ktalm wete put in Feoffments to uſes. And the firſt caſe in the Law which 


{peaks of thin werd (Uſe) which he ever (aw was (as he faid) in 5 H.4. 


And in ths like caſs by Gs ſcoſgn, 7 H. 4. no remedp is given by the Law 
taz Ceſtay que uſe, and aſter mars it crept into the Law as appearsth, yet 
as an Erroz of long tims uſed And if befae the Statute of 27 H. g. a Leaſe 
hap been e the remainder in Fee, to the uſe of B. foz life, the re⸗ 
Mainder to the uſe of the fürſt Dan of the ſaid B. and ſo farther as here? 

Ifthe Tenant for life had made a Feoffment in Fee to a ſtranger , and had 
not. given hs ranger notice of the Uſe, and all this were without confide- 
ration, and afterwards he in the Remainder in Fee to the Uſe had releaſed all 
his 1152 to the ſaid ſtranger; every one of them had been hereby without re- 
medy for theit Uſes'; Mere the Don of B. bozn befazs bs after this wzeng 
done: do if it were at Common Law befoze this Statute as hath been wel 
180 I being ſo befoze this Statute, then he ſaid it was to be ſeen 


be vine 


what v in the caſe after the Statnte, which will and altoge- 
17 55 on this, tþhat will become of thefe contingent Uſes to the Sons not 
the tt e laid Feoſtment made by Dir John Saintleger and his 


Co-feotfees, by this Statuts of 27 H. 8. and it feems to him cleerly that no 


is exe tuted to any contingent uſo by this Statute, untill it comes 
zu being; and that as the caſe is hers and in ſome dther ſpecialt caſes it 
Wall ne ver be eßetuted : And one cauſe why ſuch a Uſe Mall not 


ww eretcuted, ip; be canſs it both nut ſtand with the letter 'ofthe Law, but ra- 
ther is againſt the letter. C one 


Another cauſe is, becauſe it is utterly againſt the intent of the Law to 
| 1 execute 
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execute it, as tho caſo is here. It doth nat ſt and with the wetter of the St a⸗ 
tute, foz this is, Where any pe: ſon er perſons ſtand ſeiſed to the uſs of any 
other perſon or perſons; tc. And it is cleer that none can Sand ſetſed ta the 
uſe of him who is nut; neither can he who temat in rerum natura have any 
ule; therfoze the caſe dere doth not and with the letter of the @tatate to be 
now executed, 41S . 

And further, the words following are, that in every ſuch caſe, every per- 
ſon who hath ſuch an NAſe in Fee-fimples, Fee: tail. for life, for years, t. or o- 
thetwiſe in Remainder or Reyerſion ſhall ſtand hereafter ſeiſed and adjudgę 
in lawfall Eſtate and Poſſeſſion of the Lands, ic. of ſuch an Eſtate as be h 
in the Uſo: The wozos then in the Statute being do pzecile as t hep ſtand, to 
wit, that in Ugh caſe he who hath ſuch an Ulle hall have the paſſeſſion cxecus 
ted of ſuch te as he had in the Uſe, exckides all ster wha,are not in 
it, to have it to be executed until that they hannen to he in the (ame. caſe as 
of that which the Statute ſpcaks, And if they had intended to have the Paſ- 
ſeion'to be executed and tranfferd from the Heoffiees-to theſe; contingent Us 
ſes, they would have made ſome mention therof ay welt as they did of Kever- 
ons and Remainders, and they did not leave there, but mention this again, 
to wit, that the Eſtate, Right, Witle, and PoſſeCions which was in ſuch 
perſon o perſons which were ſeiled to the uſe of- any ſuch perſon oꝛ perſons, 
ſhall be hereaftor cleerly adjudgedin him, oz thaſe mh had o2 have fuch Uſes 
accozding to ſuch quality, manner, fozm, and condition as de had befaze the 
uſo which was in them, by which it appearethplainiy, that the Night and 


Poſſeſſion h 
tho uſe it ſelf ; foz it is (aid, that it ſhall be in him, ther loge they ought ta 
have ſomthing in the Uſe by the very expꝛeſle letter of the tatute, befoge as 
ny thing of the . ſhall be executed m transferred by this Statute 
from the Feotfee to Ceſtay que uſe: And how can this be ſaid to be within 
the letter of the Statute, which hath fa many and ſo pzeciſe woghs and brane 
ches againſt it. And theefoze it ia cler, that if the Feoffee to uſe were leis 
ſed af the time of making of this tatute, that the uſe ſhall not be executed 
by this Statute, untill there be a regreſſe made by the Feoffee,oz in his right 
to revive the fozmer uſe, and it had been out ofthe letter of the Statute. 
But to this J ſay,that how pzeciſe ſcever the letter is againſt the execution 
of theſe contingent uſes, the intent therof is yet moze (rong & p:eciſe again 
them, which J will pzove eleerty by the fatute it ſelf, which is of greater 
anthvzity then the partieular opinion 02 conoett of any Judge whomſoover ,fog 
it is the Judgment ofall the Judges, and all the Realm alſo which ought tg 
bind all, and to which all anght to give credit. And to take the intent, the 
fatate was fult that it was made (as is reherſed) faz tha Diſinheriſon 
which befoze was to true Heirs; foz the defect which befoze was in the aſus 
rance of Purchaſes, foz the miſchiefs, in regard befoze men did not know (by 
reaſon of theſe Uſes) againſt whom to bzing their Actions to recover their 
Rights. To avoid perjury that it ſhould not be-fo common as if was, by tea⸗ 
* ſon of the maintenance and ſupport of theſe ſocret Uſes , foz the releif of the 
King e other Lo2ds, as to their Eſcheats, Fozfeitures, Mardchips. Releaſes 
and the ljke,fo2 the miſchief which befoze hapned to Tenants ho ths Curteſte, 
in Dower, by reaſon of thefe Eſtates in Uſe; and finally foz the groat 
weniencies which hapned by reaſon of them, to the great trauble and 
nqufiet of the People: Theſe were the great miſchiefs that were befoze the 
making of the @tatute, and thefe were the things ka which the Statute ta- 
tended to pꝛovide remedy, and if the expoſitign (hall be as hath been on tho 
other *ſide,; theſe miſchief ſhalt be on every part moge miſchievous 
by much, then it was befoze the making of the Þtatute,. and that in ſuch a 
a manner, that it chill be impoſſible to help any of them but by Parliae 
ment; wheras alwaies the good: and true conſtruction of a @tatute —— bs 
7 coniwraw 


of tho Feotbes ſhall not de velted in w to any, untill that be hath. 
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conſtrain it, ſo that it ſhall gi ve remedy to ths miſchief which was befaze, and 
not to make it moze miſchievous, and therfoze examins it by parts. | 
And as to the viſinheriſon of two Yoirs, it appears now that by ſuch-erpo-. 
moze inconvenientes will ariſe, and that in a moze dangerous degree 
befoze the Statute ; foz befoze, foz the Uſe the Petr had his reme dy in 
conſcients accoꝛding to the truſt, and he might have made a diſpoſition of 
the Land it ſelf, by the Statuts of Rich. 3, as an Owner, foz the advance 
ment of his Wife, and his Childzen, and foz payment of his debts, and the 
like. But as the caſe is now uſed by means of theſe perpetuities (as they 
are called) if ths expoſition of the other ſive (hall hold place, the true Heir 
ſhall not only be continually in danger fo looſe his Inherftance, but b them 
the very bowels ol nature it ſelfſhill come to be divided, and gg rent in pee⸗ 
ces, foz bygeaſon of theſe the Jnheritants themſelves cannot ſie any com- 
petent pzobiſion foz the advancement of their Wives, Daughters, oz yormg- 
eſt Sons, as every one accozding to the courſe of nature ought to do, noz by 
reaſon of this tan he redeem himſelf if he wore taken Pziloner : And this 
will make diſobedience in Chilvzen to their Parents, when they ſee that 
they ſhall have their Patrimony agataff their will, wherby ſuch Childzen 
oftentimes become unnatarall and diſſoluts,: of which J in my time have 
ſeen many unnaturall, dangerous, and fearfull conſequences, not convenient 
to be ſpoken of. And it Kates not there, but it cauſeth moztall debate (as to 
blood) between Coſin, and Coſin, Bzother, and 1Bzother, and not ſo only, 
but between the Father himſelf. and his Childzen, of whichevery one of us 
have ſeen the experience, fozthe one ought to be as a watch upon the other, 
to ſee when any thing happen to be done, to give him advantage to viſinherit 
the very true Dwner. 
And A fay, that it is impoſſible that any can keep his Poſſeſſions which 
hath them tyed with theſe perpetuities, if the expoſition of the ↄtatute ſhould 
hold place which the other ſidehath made. And A affirm pzecilely, that there 
is not any one in England ho hath had ſuch Poſſeſions fo bound by deſcent 
of Inheritance by five years of any value, but that be bath loſt all, oz part of 
his ſaidLand at this time, let him be never ſo pꝛeciſe in mabing his Agu⸗ 
rances, and pet he is not ſurs to have one sKkilfull in the Law al waies at his 
elbow when he is to meddle with his Land. And therfoze J put but this 
Caſe. | 
Onewho hath ſach a perpetuity wich power to make Leaſes, rendring the 
ancient Rent, or more, hath two Farms, either of them ofthe ancient Rent 
of 20s, a year but the one is worth 60 /; a year, and the other but 20 J. theſe 
are in hand to be better together, rendring 53 5.. 4 d. for both together, ther- 
fore he hath loſt all, or part of his Land, according to that of which the per- 
petuity is; ſo it is evident that it will happen to be more miſchievous in time 
to come, and therfore by this expoſition much more to the difinheriſon of the 
Heir, then it was before the making of this Statute. And which is more 
miſchievous if a Feme puteis happen to be in ſuch a houſe who happen to have 
Children in Adultery, theſe Baſtards ſhall have the Land — x will of 
the Father, to the utter diſinheriſon of the true Heirs, and againſt the intent 
of him who made the limitation, by which we may ſee the juſt Judgment of 
of God upon theſe who attempt by humane pollicy, to circumvent the divine 
providence of God for the time to come; and of this alſo] have ſeen an 
ample. Fg 
284 now to the miſchief, that men do not know againſt whom to. bring 
their Actions to ſue for their Rights, and it is cleer, that now by ſuch an ex- 
poſition they ſhall be now in much worſe condition then they were before, 
for before the Action was given againſt him who received the Profits, which 
is now. gone by this Statute in the caſes of Free · bold, and therfore if the o- 
ther expoſition ſhall hold place, it is cleer that untill the Statute of 13 Elia. 


men 
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bring an Action againſt him for this Land, and then over ro'6thers _ the 
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men might have been by means of this Statute put out of all remedy to reco- 


nner of Action, as ſome put it im prackice, 46 to 
ofehe Feoffor, and his Heirs, untill any intend to 


i 


ver their rights by any 
make Feoffments to the 


like limitation, with a Proviſo to make it void at his pleaſare; and the like, 
and what miſchief ſhall then be for the time upon ſuch an expoſition 3* ſach-: 
that Juſtice therby cannot be done to the Subject; and hae an abſurdity 
ſhill ie be to ſay, chat ſuch an Expoſicion can ſtand with the intent of the Mi- 
kets of the Law. 1, 25! L „ ee ! 222 4 
And to that which hath been argued on the other ſide, and krſk to that 
which was ſaid by Walmſley, That the Right, Eſtate, and poſſeſſiom is w Hol- 
ly out of the Feoffee, and veſted to the Uſes, which have their beeing by the 
Statute, and that upon the Contingents bapning; their Eſtates uncouple and 
give place to the contingent Uſe then executed, and that the execution ther- 
of ſhall be by a Poſſeſſion dawn to it out of the Poſſeſſion which was before 
executed by the Statute in another: I ſay, that this Statute can by no meatis 
have ſuch an expoſition; for this is as mach as to ſay,” that an Uſe may ariſe 
upon an Ute, contrary to what is ad judged. 36 H. 8. That à Barga and 
Sale by a Deed indented, and enrolled, cannot be at this day of Land to one, 
to the Uſe of another. „e 7 
And if a man enfeoff another to the uſe of J. S. and his Heirs, and if J. H. 
pay ſuch a ſumm, that then the ſaid . S. and his Heirs ſhall be ſeiſed of the 
ſame Land to the uſe of the ſaid J. N. and the Heirs of his body; J. N paies 
the money, yet the Uſe doth not riſe out of the poſſeſſion of the ſaid J. S. 
But if it had been, that upon the payment the firſt Feoffee and his Heirs (hall 
ſtand ſeiſed to the uſe of the ſaid J. N. and the Heirs of his body, it ſhall be 
otherwiſe ; therfore ſomthing remains to the firſt Feoffte in the Judgment 
ofpnc Lac, 577 277 on <8 ene 
And I remember, that when T was a Counſellor at Law in the time of the 
Lord Dyer, where a Feoffment was made to the Uſe of one for life, wirli Re- 
mainders over, with reſtraint to alien, and with power given to Tenint for 
life to make Leaſes for one and twenty years, or three lives; it was much 
doubted whether this power ſo limited to him without words in the Afi. 
rance that the Feoffee and his Heirs ſhall ſtagd ſeiſed to theſe Uſes, ſhall be 
good to make ſach'Leaſes, or not? And Therfore ſuppoſe thata man bar- 
gains and ſells Land to one for his life by Deed indented and inrolled, and 
mn ake cherin a Pꝛoviſo, that the Tenant for life may make ſuch Leaſes „this 
is to no purpoſe as to power to make a Leaſe, but the ſtrongeſt caſe which he 
put was, thit of 30 . 8. which agreed to be Law, as it is there pur, whe 
ther it were before or after che Statute of 7 h 8. for it is not there put that 
the Feoftment was made upon any eonſideration to the ftrariger , in which 
caſe, although he had no notice of the firſt Covenatit;- yer in ſuch a caſe he 
ſhall take che Poſſeſtion ſubject tothe Uſe, to which it was bound by the pre- 
ſent Covenant: But if you conſider the caſe well, you ſhall ſee that it was a 
caſe before the Statute, for it followeth preſently in'the Came caſe, that it is 
there ſaid, thit it is not like the taſe where t he Feoffees in Uſe ſell-the Land 
to one who hath no notice of the firxſt Uſe, wherby it appeareth xhat it was @ 
caſe before the Stature;? fot o:herwiſe there had been no cauſe to have ſpoken 
then of the Feoffees a an Uſe, and by the ſime it appestetlj, ifthe Covenans 
tor had barg uned and ſold the Land to another ine ut e hid never tiſtit 
upon the Covenant, and therforeit is cleet againſt the Lau, that the Poſſi f. 
ſion ſhall be bound with ſach an Uſe in whoſoevers hafid it eos mess. 
And to that which Petiam ſaid, in the caſe of theſe Contingent Uſes , the 
ſhall nom by the Statute be in the Tame degree, as if Land it (elf he 
been ſo canveyed.; and thit now the Land ſhall be in Contingeney in ſtead of 
the Uſe, and that by ſuch manner it ſhall be executed, and that by ſach * 
| | S 2 


Fraine. 


Dillon verſe 


8 the Feoffees, becauſe the Statute wis made to determine 
all matter of truſt to be hereaſter te poſed in any Feoffee: this is well ſpoken, 
but not well proved; for a I have ſaid befote it un expoſition quite con · 
traty to the letter and intention of the Law, - And I agree, as hath been faid, - 
it chere he none to take the Uſe at the time that ic falle; h co be in poſſeſſi on, 
according to the limitation that be ſhall never take it afterwards, go more of 
an Uſe upon the Statute then of an Uſe at Common Law : As if an Uſe be ſi- 
miered for life, the remainder to the right Heirs of J. S. if the Eſtate for life 
de determined in the life of 7: S. the remainder ſhall never veſt afcerwards in 
the right Heics- of I. S. no more then if an Eſtate had been ſo made: But this 
makes for me, to wit, that the Eſtate upon the Ules executed by the Statute, 
ſhall be of the ſame condition as Eſtates in poſſeſſion were zz Common Law, 
and that they being execated ought alſo to be ſuch, of which the Commoa 
Law makes allowance. 8 
And by way of argument, I agree for the time that it is, as hath been ſaid 
by them who maintain that an Uſe may be in ſuſpence, as to that which is an 
Uſein irs proper nature, for it is not properly ſaid an Uſe, uatiil thit it be 
ſaid in Ee, to take the Profits themſelves: But I am to turn this Argument 
in him who made it, for if it be ſo, the Uſe can nevet be in ſuſpenct, and 
ito, it follows that no Poſſeſſion by means of any ſuch Uſe can be in ſuſ- 
but ſtaies where it was before to be executed when the Uſe happem to 

in beeing. | * 
But as to that, chat a Reverſion or Remainder payed of chat which we call 
an Uſe, ſo alſo may ſacha Uſe be in ſuſpence in the ſame manner as the Poſ- 

ſeſmon it ſelf, but not otherwiſe. 
Andes to Cramners Caſe foumerly put, the Law is ſa, becauſe nothing 
IG EC DE pon rye 
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hath been lo ſtrongly relied, it was thus. | | 
made an aſſuranee of 


21. yeart, for theliv 


grants over the Wardſhip of the ſaid Son, af- 
the aſſent of his Guardian, and of the ſurvyi- 
ving Councellors marries the pager of the then Earl of Shrewsbary, after 
which the Husband aliens the ſame to one Butler , and dies, and upon 
Action brought by che ſaid Lady againſt the ſaid Butler for the ſame land,ſhe 
was by ent, and upon what reaſon? becauſe ſhe was not a per- 
ſon known when the Statute was made, which muſt be in every caſe of a Free- 
hold in Demeſne, as well in caſe of an Uſe, as in cafe of a Poſſeſſion. 
And therfoze a Leaſe foz years, the Remainder to the Peirs of 7. S. then 
living, is nat good, andthe ſame Law of an Uſe. And ſo it was agreed by 
all the Auſtices very inthe caſe of the Carl of Bedford, but in theſe 
re; and becauſe it doth not appear at the 
be the Wile of the. ſaid on, ſo that there 
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b N Diſſeiſin che cbntingent Uſe may be diſurbed of this Ex- 
teu tion; bat there by the regreſte of the Feotfee ais Meira when the Con⸗ 
N ppen it max be cevibed to be executed: But by the rvloaſe of the 
fer v2 dis Detrs, the Contingeat in ſuch a cale i Popham is latted of 
ood et be executed, » | 
nd to that which hath been ſatd, that the generall amv. .cmiverſall Alt 
ram tes of men throaghout all the Kealm at this vay are by moans of Ules, 
and that it ſhall be a great deal of vanger and inconvenience ta vzaw them 
not in queſtion 02 drubt, and that it mow trembleth upon all the Poeſions 
of the Realm, andtherfoze it hall de too vangervas to pull up duch Trees by 
the roots, the Bꝛanches wherof are ſuch and lo long lpzrad, that they over» 
ſhavow the whole Realm. 
Popham ſaid, That they were not ntterly againſt Uſes, but only againſt 
thoſe, and this part of them which will not ſtand with the publike Weal of 
of the Realm. and which being executed ſhall make ſuch an Eftate which can- 
not ſtand with Common Law of the Realm, ot the trut rt, of the 
Statute; and therfore he ſaid, that it was but to and cut off the rotten 
and corrupt branches of this Tree, to wit, that Þ oſe which had not cheit 
ſubſtance ſrom the true Sap, nor from the ancient Law of the Realm, not 
from the meaning of the Statute, and ſo to reduce the Tree to ity beauty and 
Che ſame reaſon he ſaid, might habe been made in the time vf Edw. 4. u 
gainlt thofe Arguments which were made tv maintain the common Kecvve- 
ries A Ettates- tail. But if ſuch areaſon had been then mabe, it would 
habe been taken foz a bare conceit and meer trifle; and pet Uſes were nrdet 
moze common then Eſtates⸗tail were between the Statute ol Donis condi 
tionalibus, and the ſaid time of Edw, 4. But the grave fhen ſaw what 
great trouble hapned amongſt the people by means of Fntails,- and what in- 
ſecurity happened by means thervf'to true ; fo; whoſe 
may ſee by onr 


which 
now it 
alſo neceſſary to p2odive a lawfall remedy, | | 
But he ſaid plainly, That if the Expoſition mide on the other ſide ſhall take 
place, it will bring in with it ſo many miſchiefs and inconveniencies to the u- 
niverſall diſquiet of the Realm, that it will caſt the whole Commonwealth 
into a Sea of troubles, and endanper it with utter confuſion and drowhing. 


And to that which was ſaid, That a Remainder to the right Heirs of J. S. 


or tothe Heirs of the body of J, S. or to the firft Son, av here are, ſo in tlie tu · 
ſtody of the Law that they cannot be drawn out, & that thetfore no forfeĩturt 
can be made by the Feoffment made by him who hath the particular Eſtate. 

Co that he ſaid, That a Diſſeiſin made to the particulat Eſtate for life, 
dratvs out ſuch Remainders to the right Heirs, as is proved Aer 3 N. 
6. where it is holden, that a collaterall Watranty bars ſuch 4 Remainder in 
obeyance after a diſſeiſin. 995948 31 Lot 

And by Gaſcoigneg7 H.4. If ſuch a Tenant for life makes a Feoffment in 
Fee, it is a Forfeiture, but he conceived that in the life time of I. S. none can 
enter for it, but this is not Law; and when by the Feoffment the particular 
Eſtate is quite gone in poſſeſſion, and in right allo, the remainder ſhall ne vet 
rake fee, by the very rules of Littleton. | 

And by 27 H. y. which is, That a Remainder cannot be, unleſſe there be an 
Eſtate upon which ic may have dependency, which there it cannot; but in the 
caſe of a Diſſciſin made to a particular Eftate, it is otherwiſe, becauſe _ the 
N | Eftats 
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In which caſe : 
Shops in Lon- might ſee, it ſhal 22's 
don aye Mar- Scrive ners & Cutlers Shop or. 


Caſe. 


Eſtate remain in right. And to ſay that it ſhall not be a Forfeiture, becauſe. 
the Feoftment was made to Chriſtopher, who then had the Fee · ſimple which 
was limited to the right Heirs of Sir Richard Chudleigh, this is not ſo, for 
by 41 E. 3. The Tenant for life himſelf, who alſo had a Remainder in Fee- 
ſimple in himſelf, depending upon a mean Eſtate-tail in another made a Fe- 
off nent, and by it committed a Forfeiture to him in the Remainder in tail. 

Bur if Tenant for life, Remainder in tail, Remainder in Fee, enfeoff him in 
the Remainder in tail, this is a Surrender of his Eſtate for the immediate E- 
ſtate which was in him; wherupon this Term, Judgmeat was. given in the 
Kings Bench for Fraine the Defendant, againſt Dillon who was Plaintiff. And 
it is entred, Hil/.31 Eliz Rot. 65. 


Baynes Caſe. 


10. A T theSeſfions holden at Nowgate preſently after this Term the caſe. 
| Avi this, one Baines with another came in the night time to a Ta- 
yern in London to drink, and after they had drunk, the ſaid Bapnes ſtole 
acup in which they drunk in a Chamber of the ſame Houſe; the Owner of 
the ſaid Houſe, his Wife, and ſeryants then being alſo in the Houſe, and the 
cup being the Owners of the ſaid Tavern, wherupon he was indired and com- 
mitted, & chis mattet appeared in the Inditement,and agreed by Popham, An- 
der ſon, and Periam with the Recorder and Ser jants at Law then being there, 
that this was not Burglary, and yet it was ſuch a Robbery, whereby he was 
uſted of the benefic of his Clergy by the Statute of 5. E. 6. Cap.'9. and 


11. Nd at the Seſſions then next enſuing then holden, upon one who had 
ſtolen a filverBaſon & Ewer of the then Biſhop of Wozceffer, & the 

ſale made openly in the day in a Scriveners ſhop in London to a ſtranger, the 
queſtion was demanded ofthe Court whether the propetty were changed by 
chi Sale lo that the Biſhop ſhall not have his Plate againe, becauſe it Was al- 
led ged that they preſcribed that every one of their ſhops in London are good 
Markets overt through all London every day in the week but Sunday; But 
agreed by Farben. Egerton, Anderſon, Bzian, and others ſkilfull in the 
Law then being thece, that ſuch a generall cuſtome is not good, and that this 
Sale made there, albcit.it were openly in the ſhop ſo that every one paſſing by 
ſhall not bind the property as it ſhalj doe in Market overt; for a 

the like, is not proper for the Sale of Plate nor 


kets Overt, & a place to which men will go to ſeek for ſuch a thing loft or ſtole; But à Gold- 


ſmiths Shop is. che proper Shop for it, as the Drapers Shop is for Wodllen 
cſoath, or the Mercers Shop for Silk, and the like, and ro fuch men will go 
to ſeek for, things of. the.like nature that are loſt or ſtolen, and not to a 
Scriveners Shop or the like. LES | oy 

And they agreedalſo that a private Sale made in the Shops which are pro- 
per to the ae of the thing ſold, ſo that the Paſſers by cannot in reaſon ſee 
it in their 2 age, cannot bind, for reaſon, (upon which the Law is founded) 
will not admit any ſuch cuftome, ' . © | | X 
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Hillary Term, 37 E:iS, in the Kings Bench. 
Weſtby werſ#s Skinner and Catcher, 
, 1612-4 
1. 1 N Debt by Titus Weſtby Plaintiff, againſt Thomas Skinner and John 


4 
- 


Thatcher late Sheriffs of London, Defenvants. fo2 440 l. upon Nihil i 
deber, pleaded, and a ſpectal Werdic found, the Caſe appeared to be this, 8 2 2 pr 
to wit, One Anthony Buſtard wich others, were bound in a Recognizance in port fol 5. 5. 
the nature of a Statute-ſtaple of 440l. to the Plaintif wherupon the Plaintif ſued 

Execution out of the Chancery apaisſt the ſaid Anthony and the other th ar 

were bound with him for the Bodies, Goods, and Lands of the ſaid Obligers 

which writ of Execution was delivered to the ſaid Defendarits the 8 h day of priſone rs in 
September 30. Eliz. the Defendants then being Sheriffes of London and the execution to 
ſaid Anthony being then in Newgate in Execution in thexuſtody of che ſaid be delivered 
Defendants for 2491. at the ſuit of one Robert Deighten, and that afterwards, „er fo the 
to wit, the 20th. day of Od ber in the ſame yeer the ſaid Defendants were . 
diſchatged and removed from their ſaid Offices, and Hugh Oſfelep, Richard and all the 
Saltonſtall were then made Sheriffes of London, and that the ſaid Anthony executions to 
being in Execution for the one and the other debt, the ſaid Defendant the ſaid be therin mo- 
20th. day of Odober dy Indenture delivered the ſaid Anthony to the ſuichmw ved 
Sheriffes in Execution for the ſaid debt of the ſaid Rovett Deichton not 

giving them any notice of the ſaid Execution made for the Plaintiff, and ſuf- 

fered the ſaid Anthony to goe at large; And whether the Defenbants-{hill 

be charged foz this eſcape was the queſtion. 4 2?0PN- 9 ee 


b enn eſcape was alledged by the Declaration to be fuſfered by the ſaid 
Difenvants the ſaid 22.vay of October, 30 Eliz, nd tt was moved by Tarifid® 
that the new Sheriffs ought to take netice of their Pziſoners rematning in 
the Goal, at their coming into their Mfkice, at their perill, and ought to en 
quire and ſearch foꝛ the cauſes that then were in cuſtody, and not to deliver 
them of their own head withont due courſe of Lage. 
And he put the caſe, Chat it the old Sheriffhad been dead in dhe mean time 
befoze the new Sheriffs had been made, hal this be an ex tule to thenewShe- 
riffs that they hav dio nttice fo; what canſs this Anthony had been in Pyiſon, 
if they lulfer him to efcape "AR e ſaid that it ul not nv moꝛe here; but per 
Curĩam the new Sher ift call nt de charged with this Eſcapyezas to the 4 ol. 
or which they had ng notice; foz if this cafe which was pꝛibate in the know⸗ 
tepge of the ancient Sheriff only upon a Wit directed to them at the ſuite 
of any party, the new Sheriffs cannot by intendment have any knowledge, 


unletke it be given to them by the old Sheritfs, fo whom the Mit of Exeta⸗ 


0 > 


tion was directed and delivered.” es 
And the caſe of one Dabridgeeourt, who was Sheriff of Warwick,i.and 
had one in Execution whom he kept in a pzivate Pzifon by hiniſelf, foz all his 
Executions in the Town ef Warwick; and when he was diſcharged'of his 
Oki ce. and a new Sheriff made, Dabridgecourt ſaid to the new Sheriff, 
Tllar he had ſach a one in Exeeution in his cuſtody; and offered to the ſaid 
Sheriff to put him in the Indenture amongęſt his o: her Priſomers delivered to 
t 1555 Sheriff, but would h ive Had the ſaid old Sheriff to Rave ſent forthe 
ſa1 ew Sheriff to have rake him into his coſtody, but the ne Sheriff reſu· 
ſeg ta receive him unleſſe Daibzidgetou- t would deliver bie into the common 
Gol of the County, which was in the Town of Marwick, Wherupon feet. 
welch the Priſorier eſeaped ; And Dabridgecourt as charged with this 6 
cape, and not the new Sheriff; fo2 he is not compellablè to taneithe Pzilo⸗ 
ners of the delivery of the old Sheriff, but in the comman Goal of the Coun- 
te, ans the old Sheriff remains charge ble with the JPafomer, until hs be 
lawfully diſcharged of him, and if the 9 eriſt vics, - the party ſhall be rather 
7577735 | — 
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at a pꝛejudice, then the new @heriff, without cauſe charged with him. Any f 
in ſach a caſe the party who ſued the execution may help himſelf, to wit, by 


F alwood EE 
Ward. 


the remaining of the body by a Corpus cum cauſa, wher by he may be bzought 
to be duly in execution, and this under a due Dificer. 

And Anderſon, Periam , and other Juſtices were alſo of opinion, that the 
ſaid Skinner and Catcher ars tobe charged with the eſcape; in the pzincipall 
caſe; wherupon Judgment was given foz the Plaintiff, which was entred; 
Hillar, 34 Eliz. Rot. 169.in the B. R. | 


 Fulwood verſur Ward, 


Is Wit of Annuity bzought in the Common Pleas by George Fal- 
ood PlaintiF againſt William Ward Defendant, the Caſe was thus. 
The Queen was ſeiſed of a Barn and Tithes of @frefton, in the County of 
Sta(fozv, for the life of the Lord Paget, and being ſo ſciſed, demiſed it by 
Letters Patents, dated 21. June, 29 Eliz. to the ſaid William Ward for 21. 
years, wherupon the ſaid Ward by Writing dated, 30.Jnne,29 Eliz. gran- 
ted to the ſaid Plaintiff an Annuity or yearly Rent of Io l. out of the ſaid 
Barn and Tithes for 1 5. years then next enſuing, pryable yearly upon the 8. 
day of November, with clauſe of Diſtreſſe. The Lozd Paget died the flirt 
day of Match, 3 2 Eliz. and foz the Arrearages after his death, the Plaintiſt᷑ 
bzaught this Wzit of Annuity,and foz the difficulty therof in the. Common 
Pleas, the Caſe came this Ter m to be argued befoze all the Juffices. and 
Barons at Serjeants-Inn in Fleetſtreet, where it was agreed by Walmſley, 
Fennor, and Owen, that the Ananity was gone by the determination of his 
Eats in the Land who made the Grant, foz they ſaid that preſently upon 
the Grant made as befoze it was a Rent-charge, foz by ſuch a Rent granted 
in Fee, the Fee ſhall be in his Yeirs, albeit the Grantee dies befoze any 
Eleaion made; and ſuch a Rent is payable from the beginning at the Land, 
as appeareth by 12 E. 4. | | 
. And by/grant of Omnia, terras, cenementa, & hereditamenta, ſuch a Rent 
will pale, ergo, it is a Rent-charge and not au Anzuity unt ill the Election 
made, and by the determination jerof in the nature of a Rent, the Eledion 
is gone, as by Babington and Martin, 9 H.6, by the recovery of Land charged 
ſuch a Rent by elder Title, the Annuity is gone as it ſeems by their 
opinion, and by them and by Littleton upon a Rent-charge granted with 
Proyiſo, that he ſhall not charge the perſon. of the Grantoz , it will exclude 
charge of the perſon, which pzoves that the Land is charged Djiginally, 
the perſon, foꝛ otherwiſe the Pcoviſo would be d fo; the 241 
as chaſe, nf, 
therkaze the Judgment 
Wut by the chief Julkices, chief Baron, and all the other Juſfices and 
| Plaintiff oughtto have Audgment in this caſe to recover the An- 
e, los the Law gives him at the beginning an Tlecion to have it as a 
Rent os an Annuity, which matter of election ſhall not be taken from him, 
hat by his own-Deedand folly, as in caſe where he purchaſe rt of the lan 
charged, in which caſe by his own Ad he bath excludedhiuuelf of his Ele: 
Rion. if a Feotfes upon condition grant a Rent-charge, and 7 0 
ak tin, the Feoffoz re-enter, all not the Featfee 
be charged by Wzitof Annuity, - ſurely it (hall be, againſt all reaſon that he 
by his own act, withont any folly of the Grantee, ſhall exclude the Grantee 
of his Election which the Law gives at the beginning. ant 
Aad they denied the opinion of 9 H. 6. to be Law; But if the DiCeiſo; 
grant a Rent-charge to the Diſleiſee out of the Land which he þad by the 
| iſen 
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iſſeiſen by his re-entry, befoze the Annuity bzought , the Amity is gone; 
oz this was his own ad, yet in effect all of them agreed, that Prima facie, it 
ſhall be taken as a Rent-charge, of which the Wiſe'ſhall be.aadowed, as bath 
been ſaid, which paſſe bygrant of Omnia hereditamenta, and which is pays 
able at the Land ; but the reaſon ts, becauſe it is expꝛeſi granted out of the 
Land, and alſo fog the pꝛeſumption ot Law, that it is mdze beneficiall fo2 the 
Grantee to have it in ſuch a degree, then in the other. But neither the 
pzeſumpfion of Law, noz2 the expzeſſe Grant therof as a Rent, ſhall not take 
away from the Grantee the benefitof his Election, where no default was in 
him, but that upon his ©lection he may make it to be other wiſe, as ab initio. 
And therfoze by Popham, If a Rent-charge be granted in tail, the Grantee 
may bring a Writ of Annuity, and cherby prejudice his Ifſye, becauſe that 
then it Mall not be taken to be an Intail, but as a Fee · ſimple conditionall, 
ab inftie. And if a Termer for two years grant a Rent-charge in fee, this as 
to the Land is but a Rent charge for two years, and if he avove fut it upon 
the determination of the Term, the Rent is gone, hut by way of Anuuity it 
remains for ever, if it be granted for bim and his Heirs, and affets defcend 
from him who granted it. pf 
And if a Rent- charge be granted in fee, and doth: not ſay ſor him and his 
Heirs, if the Grantee brings his Writ of Annuity, the Heir ſhall never be 
charged therwith, yet if he had taken it as a Rent · charge, the Land had been 
charged with it in perpetuity. 1 | 
And by him the cauſe why the Proviſo that heſhall not charge the perſon 


of the Grantor upon the grant of a Rent · charge is good, is, betaùſe the perſott 
is not expreſly charged by ſuch a Grant, but by operation of Law. J 
But in ſuch a caſe, a Proviſo that he ſhali not charge his Land is meerly 
void for the repugnancy, becauſe there the Land is expreſly charged by pre- 
ciſe words, and therfortif it be expreſly compriſed in ſuch a Grant, that the 
Graritce may charge the Land, or the perſon of the Grantor, at his Election; 
provided then afterwards that he ſhall charge his perſon, is not good, Cas/a 
patet. | en | 
And all agreed, that upon a Rent granted upon equality of partition, o2 foz 
allowance of Dower, oz foz recompence of a Title, an Annuity doth not lye, 
- becatffe'it is in ſatiſtaction of a thing reall, and therfoze ſhall not fall to a mat⸗ 
fer perſoyall, but alwaiesrematins of the ſame nature as the thing foz which 
it is given. And afterwards the ſame Term Judgment was given in the 
Common Bench, that the Plaintiff hall recover, which is entred, &c. 
Amd in the ſame taſe, Clark vouched-that it was repozted by Benloes in his 
15ook of Repozts; where a Rent was granted cut of a Rectory by the Parſon 
who afterwards reſigned the Parſonage, that it was agreed in the Cominon 
Pleas in his time, that yet a Wit of Annuity lies againſt the Grantoz upon 
the Ge Grant, to which all, who agteed on this part, agreed that it was 
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3. Treſpaſſe haaught by John Butler againſt Thomas Baker, and The Js 5. this Este 
j fo2 — his Clole, par cell of 3 of Ti oby, tn the in Cookes : 
County of Eſſex, upoy a ſpectall Werdict, the < as s. Report, f #7 

William Warners the Father was ſeiſed in his Demeſne 6 offee, of the 
Mannor ;of inten in the County of Gloceſter, holden of tlie Kin 
Koights-ſeryice in Capite, and being ſo ſeiſed, alter the Martiage bad Be. 
tween William bis Sho ad beir apparant, and c TOE fe Daughter of 
Thomas Eden Eſqqire, in canſideration of the ſame Mar ße and for the 
Joynture ofthe ſaid Glizabeth, alfured the faid Mannof of. Bintan, to the 
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uſe of the ſaid William the Son , and Elizabeth bis Wife, and the Heirs of ' 
their two bodies lawfully begotten, and died, by whoſe death the Reverſion' 
alſo of the faid Mannors deſcended to the ſaid Milliam the Son, wherby be 
was ſeiſed therofaccordingly, and being ſo ſeiſed, and alſo ſeiſed of the Man- 
nor of Thobp, in his Demeſne as of Fee holdea alſo of the Queen by Knights- 
ſervivicein chief, and of certain Lands in Fabbtng in the ſaid County of Eſ- 
ſex,vhich Land in Fobbing with che Mannor of Hinton, were the fall;third 
act of the value of all the Land of the ſail William the Son, and he made 
is Wili in writing, wherby he deviſed to his ſaid: Wife Elizabeth his (aid 
Mannor of Thaby for her life, in ſatisfaction of all her Joynture and Dower, 
upon condition, that ifſhe take to any other Joynture, that then the Deviſe 
to her ſhall be void, and afcer her deceaſe he deviſed that the ſaid Mannor 
ſhall remain to Thomas his Son, and the Heirs Males of bis body, and for de- 
fault of ſach Iſſue, the remainder to Thomas brother of the ſaid Miiliam for 
his life, the remainder to hir firſt, ſecond, and third Son, and to the Heirs 
Males of their bodies, and ſo to every other Iſſue Male of his body, and for 
default of ſuch iſſue, the remainder to. Leonard Barners his brother, and to 
the Heirs Males of his body, the remainder to Richard Barxers, and the Heirs 
Males of his body, the remainder to the right Heirs of the Deviſor: William 
the Son dies, having Iſſue, Thomas his Son; and Griſell his Daughter, Wife to 
the ſaid Thomas Baker; the ſaid El:zabeth by Paroll in pass moved her Eſtate 
in the ſaid Mannor of Hinton, and after this entred into the ſaid Mannor of 
Thoby, after which the ſaid E/izabeth died, and Thomas the Son, and Thomas 
the Uncle diedalſo without Iſſue Male, after which the ſaid Leonard took one 
Mary to Wife; and died, having Iſſue Anthony Barners, aftet which the ſaid 
Mary took the ſaid ohn Butler to Husband, and after this the ſaid Anthony 
aſligned to the ſaid May the ſaid Mannors of Thoby, in allowance for all her 
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nafory Law in this point) ſaies, that he ought to be ſole ſeiſed in ſuch a caſe. 
And kurther the Statute of 34 H. 8 at the end, is, that the Land which de⸗ 
ſcends immediatly from the Deviſoz (hall be taken foz the third part, and 
this Land did not deſcend immediatly, foz it ſurvived to the Wife untill che 
waived if, and therfoze this L md is not to be taken foz any third part, which 
the Statute purpoſed to have been left to the Heir, and therfoze ſo much ſhall 
be taken from Thoby as with Fobbin (1ll bz a third part fo deſcend, wherby 
Griſell the Heir hath good right pet to part of Thoby, and therfoze the en- 
try of the laid Delyes in her right by commmdment of her husband not wzon- 
full. | | 
Periam chief Baron, Clench, Clark, Walmſley, and Fennor, That now by 
reaſon of the Waiver in the Deviſoz ſhall be ſole ſeiſed ab initio, foz the ſaid 
Elizabeth might have had Dower therok, if ſhe would, as in the like caſe it is 
adjudged in 17 E. 3.6. and therfoze a ſole Seiſin in the Husband, and the de- 
ſcent to the Heir in ſuch a caſe upon the Waiver, (hall take away the entry 
of him who hath right to it. And therfoze the caſe now foz the Manno of 
Hinton is Within the very letter of the @tatute, as well foz the ſole Deiſin 
whtch was in the Deviſcz, as foz the immediate deſcent which was from the 
Deviloz to his Heir, and therfoze remains fo the Heir foz a good third part 
of the Inheritance of the Deviſo;, by the very letter of the Statute, and if 
the Lefter had not helped it, pet it ſhall be helped by the purpozt and intent 
of the Statute, which cught to be liberally and favonrably conſtrued foz the 
benefit of the Subject, who befoze the Statute of Uſes might have diſpoſed of 
his whole Land by reaſon of Uſes by his Will, and the Statute of 27 H. 8. 
excludes him therof, and therfoze the Statute of 32 & 34 H. 8. are to be li⸗ 
berally expounded as fo the Subject foz the two parts, and the rather becauſe 


it appear eth by the pꝛeamble of the Statute of 32 H. 8. that it was made of 


the liberalify of the King, and becauſe that by 34 H. 8. it appeareth tha, t 
was made, to the intent that the Subject (hall take the advantage and benefit 
purpoſed by the King in the fozmer Statute, by all which it appeareth 
(as they ſaid) that the ſaid Statutes ſhall be liberally expounded foz the ad- 
vantage of the Subject, and foz his benefit, and not ſo rictly upon the letter 
of the Law as hath been moved; and ſo they concluded that Judgment ought 
to be gi ven foz the Plaintiff, | 
Popham and Anderſon the two chief Juſtices, and all the other Juſtices 
and Barons held the contrary, and that Judgment cught tobe given again(f 
the Plaintiff ; and that by the very letter and purpozt of the Statutes of 32 
& 34 Hl. 8. foz they ſaid, they are to conſider what Eſtate the Deviſoz had in 
the Land at the time of his Deviſe made, without regard to that which might 
happen by matter Ex poſt facto upon the Dced of ancther; and if it had been 
de manded of any appziſed in the Law, at the time when the Mill was 
made, what Eſtate the Deviſoz then had in the Mannoz of Hinton, none 
is (c unlea ned to ſay, that he had other Eſtate in it, then joyntly with his 
Mile: And il lo, it follows that this Wannoz was then out of the letter and 
intent of the Law, foz he was net then ſole ſeiſed therof, noz ſeiſed in co⸗ 
Parcenary, noꝛ in common, and by the wozos he ſhould be ſole ſeiſed in 
Fee / ſimple, oꝛ ſeiſed in Fee-ſimple in coparcenary, oz in common: It ap⸗ 
peareth that the intent or the Statute was, that he ſhall have full power of 
himſelf, without the means oz aid cf another, to diſpoſe of the Land, ot which 
he is by the Statute to mabe diſpoſitton, oz to leave it to his Yeir , and this 
he bath not fo2 the Pannoz of Hinton here. | 
And further the woꝛds of 3 2 H,8. are, That the Deviſoz hath full power 
at his Will and pleaſure to deviſe two parts of his Land ſo holden as here, 
and this is to be intended of ſuch Land of which he then had full power to 
make diſpoſition, and this he could not * bo foz the Mannoꝛ of _— a 
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fozce the opinton on this ſive, 


And further the wozds of 34 H. S. are that the deviſion foz the parts all 
be made by the Deviſoz o2 Dwner of the Land by his laſt Mill in waiting, 


oz otherwiſe in wziting, and in default therofby commiCton, &cc. And can 


any ſay with reaſon, that it was the intent of the Statute that he (hall make 
the Deviſton of other Lands then of thoſe of which he then had full power to 
dediſe oz to leave to his heir without any future accident to help him, oz the 
mean of Anthony by matter Ex poſt facto; It is cleer that reaſon cannot 
maintain it. And the wozds following in the Act, which are, That the King 
ſhall take for his third part the Land which deſcended to the Heir of the Fſtate 
tail, or of Fee- ſimple immediatly after the death of the Deviſor ; much ens 

15 it cannot be ſaid upon the death befoze the 
Waiver that this Pannoz of Hinton was immediatlip deſcended, ergo, it 
ought not to be taken foz the third part. 

And further the wozps are, If the Lands immediatly deſcended upon the 
death of the Deviſor, xc. do not amount to a full third part, that then the 
King make take into his hands ſo much of the other Lands of the Deviſor as 
may make a full third part,xc. wherby it is cleer, that in this caſe if the wiſe 
bad not waived her Eſtate foz ten years after the death of the Deviſoꝛ, that 
fo2 all this time the Queen could not meddle with the Pannoz of Hinton, 
and therfoze in the mean while ſhe might well have ſo much of the anno; of 


Thoby, which might well have made a full third part to her, and foz ſo much 


which ſhe took the Mill was alwates void, which all never be altered noz 


made good by any Waiver Ex poſt facto. And although the Waiver of the 


Feme put the Anherifance entirely in the Deviſoꝛ, and in his Heir, in re⸗ 
lation to divers reſpects, vet as to other reſpects he ſhall not be ſatd in them 
with ſuch relation, and eſpectally upon the Statute in which we now are to 
reſpect the power as it was in him at the time of his death , befoze this fu- 


2 4-e Contingent. 
„ And by Popham; If the expoſition on the other ſide ſhall hold place mere 
r 


the Statute, perhaps a man ſhall net ſee by the ſpace of ſix years, or more, 
after the death ofa Deviſor, how his Deviſe ſhall work: As a Feoffment in 
Fee is made to J. S. and a Feme Covert, and their Heirs, of 101. Land hol- 
den by Knights- ſervice in Capite, which J. S. hath 201. Land in fee ſo holden 
alſo; J. S. makes a Deviſe of his 20 l. Land, the Husband lives 60. years 
after ; none will o2 can deny but that fo this time the Deviſe is not good foz 
two parts, now the Yuzband dies, and the Wife waives the Eſtate mavg 
to her, this puts the Inheritance cherof in the Heir of I. S. with relation to 
divers reſpects, but not to this reſpec to make the Nu ill now good fo the 
whole 20 1. Land, which therfoze was void foz the third part therof, foz the 
Mill which once was void by matter Ex poſt facto, after the death of the De- 
viſoz, cannot be made good: And by him the delcent in ſuch a caſe is not 
ſuch that it ſhall take away the entry of him who hath right, becauſe it was 
uot an immediate deſcent in Deed, but upon the operation of Law which 
gave UWardſhip and the like, but not to pzejudice any third perſon. 

And he ſaid, that although the Queen, oz other Lozd upon eviction of the 
Land deſcended, oz the determination ok the Eſtate therof, may reſozt to 
Lands deviſed oz aſſured, and take a third part therof, yet therby the Deviſe 
o2 Aſſurance remains effcctuall againſt the Heir, but this is by a ſpeciall 
clauſe in the Otatute of 34 H.8. which gives it to them, but no ſuch remedy 
is giden to the Deviſeeto help him if his part be abꝛidged, oꝛ evicted: And the 
wozds are pꝛeciſe, to wit, If the part left or aſſigned to the King, or to any 
Lord, at any time during their Intereſt therin be evicted, #c. that they ſhall 
have ſo much ot the two parts reſidue, as ſhall make a full third part of the 
remainder not evicted, it · Uherby it appeareth, that this is given only foz 
the benefit of the Loꝛds, and not of the Heir, noz ofthe Deviſee ; fag if after 
c | the 
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the Interoſt of the Queen, oz other Lozd be determined, this which was left 


be evicted from the Heir, it ſhall not be helped againſt the deviſe, but the De- 
viſe remains good to the Deviſee againſt the Yeir foz the whole Land devi⸗ 
ſed, wherby it appeareth , that if was the very purpozt and intent of the 
Statute, that the Deviſe remain as it was at the time of the death of the De- 
viſoz, without having regard to that which hapneth Ex poſt facto, unlelle fo; 
this point helped by this ſpectall clauſe of the Atatute; and this is foz the 
Lozd and his Intereſt only, and foz no other: And by him alſo cleerly the 
Statute which is an explanatory Law ſhall never be taken by equity in the 
pꝛeciſe point explained to impugne the point of explanation, as here the Sta- 
tute wills that the Eſtate of Anherifance compaiſed in the fozmer Statute, 
ſhall be explained to be Fee-ſimple, it cannot now by any equity be, as fo the 
power to make a Deviſe which is meerly given by the authozity of the @ta- 
fute,ſaid to be of any other Eſtate then Fee-ſimple,of which a Deviſe may be 
made: And therfoze if Land be given to another and his Yeirs fo2 the term 

of another mans life, a Deviſe cannot be made of this, becauſe it is not an 

Jnhoritance in Fee-ſimple, but only the limitation of a Free-hold: And 

where the Statute ſaith, having a fols Effate, we cannot by any equity, that 

it (hall be taken of any joynt Eſtate, as to make any diſpoſition of that which 

ſhe had in Joyature, and therupon the greater part reſolved that Judgment 

hall be given againſt the Plaintiff foz the Defendants, 


Southwell verſus Ward. 


15 a ſecond deliverance between Richard Southwell Eſquire, Plaintitf, 
and Miles Ward Avowant, by Demurrer upon the Avowry, the Caſe 
appeared to be this. 

That John, Prior of the Church of Saint Faiths in Yozſham in the County 
of Nozfolk, was ſeiſed in his Demeſne as of fee, in the right of his ſaid Prio- 
ry, of 8, Meſſuages. 300. acres of Land, 30.acres of Meadow, 60. acres of pa- 
ſture, and 200. acres of Wood, with their Appurtenance# in Yozſham afore. 
ſaid : And ſo ſeiſed, the ſaid Prior with the aſſent of his Covent, by their 
Deed indented, ſhewn forth, bearing date the firſt day of January, 13 E. 4. 
and by licence of the King aforeſaid, granted to William then the Maſter of 
the Hoſpitall of St. Giles in Nozwich, and to the Brothers of the ſame Hoſ- 
pit all, and to their Succeſfors 200. Fagots, and 200. Focalls called Aſtle-wood, 
yearly to be taken of all the Lands and Tenements of the ſaid Prior and Co- 
vent in Yoztham aforeſaid, by the Servants of the ſaid Prior and Covent, and 
their Succeſſors, yearly to be carcied to the ſaid Hoſpitall, at the coſts and ex- 
pences ofthe ſaid Prior and Covent, and their Succeſſors, at the Feaſt of St. 
Michael, or 20 8. of lawfull money for them at the election of the ſaid Ma- 
ſer and Brethren, and their Succeſſors, to take yearly inthe ſame Lands and 
Tenements in Yoaſham, to the uſe of the poor and infirm perſons there being 
or coming: So that if it happen the ſaid Fagots and Focalls, or the ſaid 20 g, 
for them to the ſaid Maſter and Freres in form aforeſaid, to be arrear in all or 

art. xc. then they may diſtrain in the ſaid Lands and Tenements, and the 
Diſtredl, detain until they be fully ſatisfied of the ſaid Fagots and Focals, or of 
the ſaid 20 8. for them as is aforeſaid,with this Proviſo further, That if at any 
one or more times, the ſaid Maſter and Brethren have choſen to have the Fa- 
gots and Focals, yet at any other time they make the 208. for them, and 
although they have taken the 20s. for them, once, or oftner, yet at any other 
time they may take the Fagots and Focals themſelves, and that they may ſo 
vary toties quoties , and diſtrain for them accordingly, reaſonable notice 
being given of their Election, in form afoteſaid. FP 
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And the ſaid Maſter and Brethren granted by the ſame Deed to the ſaid 


prior and Covent, and their Succeſſors, that they or, others ſufficiently war- 
ranted by chem, would give ſufficient notice of their election yearly, the firſt 
Sunday of Apzil, in the Church of the ſaid Hoſpital, to ſome Officer of the ſaid 
Prior and Covent, and their Succeſſors, if they ſend any thither for this cauſe. 

Bg fozce of which Grant, the ſaid Paſter and Bꝛethren were ſeiſed of the 
ſaid yearly rent of the (aid 200. Fagots, and 200. Focals called Aſtlewood 


accozdingly,and ſo being ſeiſed, they by their ſufficient Mziting enrolled of 


Recozd in the Chancery,in the ſirſt year of the late King Ed.6.gave and gran⸗ 
ted to the lame Ring the ſaid Yoſpitall, 4 all the Lands Tenements and Yes 
reditaments of the ſatd Yoſpitall ; Wo have and to hold to him, and his Yeirs 
and Ducceſſo2s foz ever, wherby the ſaid King was therof, and of the ſaiv 
annuall Rent ſeiſed accoꝛdingly, and ſo ſeiſed the 7. day of May, in the ſame 
year, the ſaid King Edw. by his Wetters Patents, bearing date the ſame day 
and year, granted the ſaid Yoſpitall and the rent of the ſaid Fagots, and Fo- 
cals, and other the Pzemiſſes, to the Pajoz, Sheriff, Citizens, and Con 
mons of the City of Norwich, and to their Succeſſozs foz ever: and foz 1600, 
Fagots, and 1600, Fotals of the ſaid annuall rent of 200, Fagots, and 200, 
Focals, being arrear at the Feaſt of . Michael the Arch-angel, 23 Eliz, the 
ſaid Ward took the Diftreſſe, and made Conuſance as 1Bailiff to the ſaid 
Pajoz, Sheriff,8:c. And it was moved that the Avowry was not good, firſt, 
becauſe it being matter of Election which was granted to the (aſter and 
Wzethren, and their @ucceſſozs, to wit, the Fueli, oz the 20 s. it doth not 
appear that they ever made any election of the one, oz the other, and untill 
it appeareth that they have made their Election to have the one oz the other, 
it is not to be granted over by generall wozds : at by the diColution [of the 
Poſpitall the grant foz want of Election befoze is gone and determined. 

And further, wheras the King made his Grant of the Yoſpitall, and of all 
the ſaid rent of Fagots and Focals, without making mention of 20 8. foz 
the ſame, it was moved that it᷑ it doth paſſe to the King, yet it doth not paſſe 
from him to the Pajoz, &c. in as much as he granted it pzeciſely as a Fuell, 
wheras it was in him as a Rent of Fnell, oz of money at his Election, and 
therfoze the King deceived in bis Grant. 

And further, here he hath made Conuſance foz the Fuell, without making 
mention of their Election, to have it one way, oz another befoze the taking; 
but all the Court agreed that the Conuſance was good, and that the return 
ſhall be awarded to him who made the Conuſance : fir, becauſe that this 
caſe is quite ont of the caſe of Eledion, becauſe the rent which is granted ig 
only out of the Fagots and Aſtflewood, and the 20s. granted is not as a di⸗ 
inc thing, but granted as a recompence oz ſatiſtaction of that, becauſe the 
Grant is of the Fagots, &c. oz of 20 8. foz the ſame ; ſo that in ſuch a caſe the 
Deilin of the 20 5. is a good Seiſin of the Fagots and Focals, and ſufficeth 
to maintain an Aſſiſe upon this Deiſin foz the Fuell, but not foz the 206. 
as money paid foz Suit of Court is good Deiſin of the Suit: And the 20 s, 
here is not granted in nature of a Rent of ſo much, but as an allowance in 
ſatisfaction fozthe Fuell. 

And Popham conceived, that he all have an Acion of debt foz this 208. 
foz the fuell, after the Election made if he will, as fo; a Nomine pœne, be- 

cauſe it is not the pzincipall thing granted of which the Inheritance is, 
but a caſuall Accident in recompence therof if he will have it, oz other - 
- wiſe he may diſtrain foz it, becauſe it is ſo limited to be done by the Grant 
it ſelf: But thoy ſhallnever have allurance of the 20s. as a thing of Jn- 
heritante, becauſe it is not the thing of which the Inheritance is granted, 
but only granted in allowance and ſatisfaction of it, and therfoze not to be re- 
ſembled to the caſes where 20.quarters of Cozn, oz 20 s. Rent is granted to 
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one and his Heirs, oz other ſuch thing which ſtands meerly in the diſjun⸗ 
dive, to wit, to have, oz take, the one, o2 the other. 

And therfoze ſuppoſe the Prioz was to carry the Fuell yearly fo the Yaſs 
pitall at the Feaſt of . Michael, and yet then the aſter and WBzethzen 
might have refuſed the Fuell, and held themſelves to have the 20s. by feʒce 
of the Grant, foz then oziginally the Elegion onght to have been made 
there: But upon the Covenant which cometh afterwards on the other part, 
the notice ought to have been given in April yearly befoze , but if it be not 
done , there lies but an Action of Covenant foz the not doing of if, foz this 
wiit not alter the nature of the Grant which was full and perfec in Law be- 
foze. And here he needs not make this appearance in the Conuſance, that any 
Election was made befoze the taking of the Cattel, becauſe the Grant is of 
the Faell it (elf, and if the other hav made -Glecton befoze to have the 
20 8. foz the Fuell, this ought to have been (hewn on the other ſide in Bar of 
the Avowry, to wit, that he bꝛought to them the Fnell yearly accozding to 
the Grant, and that they refuſedit, and required the 20 s. every time foz it, 
in which caſe foz every ſuch refuſall aud Election to have the 20 s, foz it, it 
had excluded him to have any Fuell foz this year ſo refuſed, 

And by Popham alſo , you may ſee a great diverſity between this caſe, 
where a man is to deliver to another 20. Loads 'of Mood, oz 20. Loads of 
Yay yearly out of ſuch Land, and he does not tender them foz divers years, 
and where a man is to take ſo much Fuell , oz Yay out of the Land of ano⸗ 
ther, and he takes it not foz divers years, foz in the former caſe the party 
who is not latisſied ſhall have all the arrears , be it never ſo pzejudictall to 
the Grantoz, becauſe it was through his own default that it was not paid, 
but in the other caſe as appeareth, 27 H.6. 10. he ſhall not have any remedp 
foz the arrears foz the years paſt, becauſe he took them not yearly as they 
were due, which ſhall not turn the other party to pzejudice , that he ſhall 
want Fuell, oz Yay himſelf, by reaſon of the arrears which hapned thzongh 
the default of him who onght to take it, and the Judgment was given foz him 
who made the Conuſance, aud it is entred in the Kings Bench, Mich. 3 3. & 
34. Eliz. Rot. 229. * 


! 
Southwells Caſe. 


5. A © the end or this Term, upon the proceeding againſt Southwell the 
Jeſutfe, it was moved by the Aftozney- ral to Popham chief Ju⸗ 
ſtice, the Paſter cf the Rolls, Periam chief Baron, Walmſley, and Owen 
Juſtices, and Ewens one of the Barons of the Exchecquer upon the fozm of 
Andictments, upon the Statute of 27 Eliz. foz Jeſuits,8&c. If it need be com⸗ 
pꝛehended in the Indictment of a Jeſuite, who cometh into the Realm of Eng- 
land, oz any Dominions of the Queen, or (hall be taken therin 40. dates af- 
ter the end of this Seſſion of Parliament, that if he doth not ſubmit himſelf 
within three daies of his landing, if he cometh in after the 40. daies accozv- 
ing to the Proviſo of the Statute, oz that he was not ſo infirm of his body) 
where he came in befoze the 40. daies) that he was not able to paſſe out of the 
Realm by the time pzeſcribed at firſt, becauſe that it is compziſed in the bod 
of the Act, that it ſhall not be lawfull fo2 any Jeſuite, &c. being bozn within 
this Realm, o2 any other the Queens Dominions , t made after the Feall of 
S.John Baptiſt, in the firlt year of her Raign, oz after this to be made by 
any authozity derived, &c. from the ee of Rome to come, be, oz remain in 
any part of this Realm, &c. otherwiſe then in ſuch ſpeciall caſes, and upon 
ſuch ſpeciall occaſions, and foz ſuch time only which is expzeſſed in this Aa, 
and if he does, that this offence ſhall be 111 high Treaſon &c. a 
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And after deliberation taken, and canſtderation and conference amongſt 
themſelves had, they all reſolved that the better courſe was to omit this in 
the Andictmarit, notwithſtanding it be compꝛiſed inthe body of the Act in 
the ſame manner as it it had been only in a Proviſo ; in which caſe it is to 
the Pꝛiloner to help him vꝝ means of ſuch a Proviſo, if he can do it: foz the 
wyzvs (other then, 8c, )-are-but as referring to the pzoviſion ſubſequent in 
the Statute, in which caſe this matter ſhall be uſed butas the Proviſo it ſelk 
ſhall be; and accozding-to this it hath been.commonly pat in practiſe by all 
the Juffices in all places after the Statute untill now. f 
And they agreed allo, that it need not be chewn whether he were made a 
Jeſuit, oz Pzief, &c, either beyond Dea, oz within the Realm, -becanſe 
wherſoever it was, it is within the Law if he were made by the pꝛetended 
authozity of the See of Rome, | | 

© But they agrevd that it ought fo be compiled in the Indictment that he 
was bozn within this Realm, oz other Dominions of the Queen, but need not 
to ſhew where, bat generally, Et quod J. S. natus infra hoc Regnum Angliæ, 
Sc. And ths Indictment ought to compaile that he was a Jeſuite, oz Pateſt 
&c. by authozity challenged oz pzetended from to the ee of Rome , becauſe 
that this is in the body of the Act , without ſuch referente as in the other 
point, — accozding to this reſolution the pꝛocreding was againlt the ſaid 
Southwell, | | 


— 
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Raſter Term, 37 Elix. : 
Pigots Caſe, 


$4. 40 $5 oC; | 
1. & Ftferthe death ol Valentine Pigor Eſquire, a Commigion was a, 
: , warded in nature; of a' Mandamus, and after the death of Tho- 

Amas Pigot Father of the ſatd Valentine, a Commiſſion was awar- 
ded in nature of a Diem clauſit extremum, and the ſaid Commiſſions 
were awarded to one and the ſame Commiſſieners,who by one Inqueſt took 
but one Inquiſition upon theſe ſeverall Commiſſions in this fo2m, 

Inquiſitio indentata capta apud, &c. virtute Commiſſ. in natura brevis de 
diem elauſit extremum eiſdem Commiſſ. dire ct. c. ad inquirendum poſt mor- 
tem Thomæ Pigot, Ar. nuper defuncti patris predict. Valentin. per faera- 
mentum, &c. Qui dicunt, &c, After Which all the points of the Commiſſion 
alter the death ol the ſaid Valentine are enquired of; but fkoz the Commilli⸗ 
ans aſter the death of the ſaid Thomas Pigot, it is imperfec in me points, 
as who is his Heir, & c. is not found. « 

And by Popham and Anderſon, this Inquiſition is void as to Valentine as 
well as foz Thomas, foz their authozities which are the Com millions are 
by ſeverall Warrants which cannot be ſimul & ſemel by one and the ſame 
Inquiſition executed and ſatified, but ought to be divided and ſeverall, as 
the Marrant is ſeverall, and pet the ſame Inqueſt which found one Inqui⸗ 
ſition by one Marrant, may alla find another Inquiſition by the other Mar⸗ 
rant, but divived and ſeverall, and not as ane, foz as it is made it does not 
appear upon which of the Commiſſions the Jnquiſition as to Valentine is tas 
by oe. as it erte it may be as well upon the one as upon the other, foz it 
ig latd ta be bx vertue of both the Commiſſions, which cannot be, and ther⸗ 
foze is not good in any part, and ſeverall Warrants ought to be ſeverallꝑ 
executed, and therfozg although the Eſcheatoz as appeareth by 9 H. 7. 8. may 
take an Jnquiſition Virtue officii, and at the ſame day another Inquiſition, 
Virtue brevis by one and the ſame Inqnef, pet this c:nnet be d2awn into 
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one Inquiſition: And that which is found Virtute officii contrary to that 


which befoze the ſame day Vintute libris, as that it found moze Land, is good 
foz the King. And this their opinion was certified to the Court of Wards, 


Sir Rowland Haywards Caſe. 2 | j 


„T Caſe wagall ſent tothe lame chief int tf ant of the Court of 
Wards :- Sir Rowland Hayward being (ciſed in his Demeſne as of 
Fee, of the Bannozs of D. and A. in the County, of Salop, and of other Lanvs 


in the ſame County, part where were in Leaſe foz years by. ſeverall Inden⸗ 


tures, rendꝛing certain rent, part in the poſſeſlions of ſeverall Coppholders, 
and part in Demeſne in polſcMfign out of Leaſe, by Andenture dated 2. Sep- 
tember, 34. Eliz. made mention that this was foz, and in conſideration of a 
certain ſum of money to him paid by Richard Warren Eſquire, and others, de- 
miſled, granted bargained and ſold to the ſaid Richard Warren and the others, 
the ſaid Mannoꝛs, Lands, and Tenements, and the Reber ſion and Nemain⸗ 
der of them, and of every part of them, and the Rents aud Pzofits reſerved. 
upon any Demiſe therupon foz 17. pears, Eel jk the death of the ſaid 


Sir Rowland, rendzing a Roſe at tho Feaſt of ©. John Baptiſt yearly, if it be 
demanded, which Deed was acknowledged ta be enrolled, and afterwards 
by another Jndenture covenanted and granted fo2 him and his Veirs, here⸗ 
after fo ſtand ſeiſed of the laid Þannozs, Lands, and Tenements, to the aſe 
of the ſaid Sir Rowland, and of the Yeirs Males of his body, and afterwards 
and befoze any Attoꝛnment to the ſaid Richard Warren and his Co⸗leſſees, oz 
any of them, the ſaid Sir Rowland died ſeiſedof the ſaid Mannozs, Lands, 
— Tenements, leaving a full third part of other Lands to deſcend to his 
eir. = A 
TG it was moved on the Queens part, that fo2 part, to wit, foz that which 
was in poſſeſſion it paſt to the ſaid Richard Warren, and the other by way of 
Demiſe at Common Law, and therfoze it doth not paſſe afterwards by way 
of Bargain and Dale as to the Remainder, and that therfoze fo2 the Services 
of the Mannoꝛe, and fo2 the Rents reſerved upon the Demiſe, theſe remain to 


the Heir who was in Ward. to the Queen, and within age, and therfoze to 


the Queen by reafon of the Tenure which was in Capite by Knights- 
ſervice. 

Wut by Popham and Anderfon it is at the Clection of the ſaid Richard: 
Warren and his Co-leffees fo take it by way of Demiſe, oz by way of Bar⸗ 
gain and Sale, unfill that by ſome act done, oz other matter, it may appear 
that their intent is to take ik another way, foz the Uſe in this caſe may welt 
paſſe without the Jnrolement of the Deed, becauſe the Statute ot 27 H. 8. 
of Inrolements, extends but to where a Free-hold is to paſſe, and the Uſe ſo 
paſſing, this ſhall be exe tuted by the Statute of 27 H. 8. of Uſes, and therfoꝛe 
if the ſaid Richard Warren and his Co⸗le ſſees after the death of the ſaid Sir 
Rowland Hay ward, would elect to take it by way of Bargain and Sale, they 
ſhall have all the Reverſions, Remainders, Nents, and Services, as well as 
the Land in poſſeſſion executed to them by the Statute of Uſes ; And of the 
ſame opinion were all the Juſtices in Trinity Term following, upon their 
meeting if Serjeants-Inne foz another great cauſe, | 


Trinity 
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and others. 


Trinity Term, 37 Eliz. 


where a Ju- 1 Veri an Aſembly of all the Auſtices and Barons of the Exchecquer at 
ſtice of Peace Ser jeant: · Inne in Fleetſtreet, this Term it was reſolved by them, and 
bails ene who ſo agreed to be hereafter put in execution in all Circuits; That if a man taken 
5 3 for Felony be examined by a Juſtice of Peace, it appeareth that che Felon is 
. = 1. not bailable by the Law, and yet the Juſtices commit him to Goal but as up- 
be be commit- ON ſuſpition of Felony , not making mention for any cauſe for which 
ted but for ſuſ- he is not bailable, wherby he is brought before another Juſtice of Peace, not 
picion of Felo- knowing of any matter why he ought not to be bailed, wherupon they bail 
"Js I (lisof him, theſe Juſtices ought to be fined by the Statute of I, #4 2-Phil.# Mar. for 
— they offend if they bail him, who by the Statute of Weſtm. I. is not bailab'e, 
and therfore they at their peril ought ſo to inform themſelves before the bail 
taken of the matter, that they may be well ſatisfied that ſuch a one is bailable 
by Law,; and therfore obſerve well the Statute of Meſtm. I. cap. 18. who 
is bailable, and who not by the Law. And it ſeems that no Juſtice of Peace 
could have bailed any one for Felony before the Statute of 1 Rich. 3. cap. 3. 
which is made void by 3 H.7.cap. 3. for before this he ought to have been bai- 
led by the Sheriff, or other Keeper ofthe Priſon where he was in Ward, or by 
the Conſtable, and by no other Officer, unleſſe Juſtices of the Rings Ben ch, 
Juſtices in Eyre, or Juſtices of Goal-delivery. 


Herbin verſ#s Chard, and others. 


15 Treſpaſſe by William Herbin Plaintiff, againſt Chard and others 
efendants, foz a Treſpaſſe made at Pynon Farm in Netherbury and 
Loder, in the County of Dorſet, the Caſe upon the Demurrer appeared to be 
this. 

The Lord Pozdant was ſeiſed of the Farm, in his Demeſne as of Fee, and 
ſo ſeiſed, demiſed it to Philip Fernam, Elizabeth his wife, and John Fer- 
nam the eldeſt Son of the ſaid Philip, for term of their lives, and of the Sur- 
vivor of them, and the ſaid Eliz. died, after which the ſaid Philip his Father 
demiſed his part of the Farm by his Deed indented, dated 13. Paxt. 32 Eliz. 
to Philip his Don, and Toby Fernam his Son, for eighty years, immediat- 
ly after the death of the ſaid Philip the Father, if the ſaid John Fernam ſhal 
ſo long live, with divers remainders over for years, depending upon the life 
of the ſaid John, after which the ſaid Philip the Father died, and John ſur- 
vived him, and demiſed the ſaid Farm tothe Plaintiff, upon whom the De- 
fendants entred in right of the ſaid Philip and Toby, and whether their zen- 
try were congeable, was the queſtion : And it was moued by Goodridge of 
the Middle- Temple, that the entry of the Defendant was not lawfull, becauſe 
the ſatd John was now in by the Leſſoz, and not by his joynt Companion. 

And further, he had no power to diſpoſe therof beyond his own life; fo: 
ſuppoſe that he makes a Leaſe therot᷑ foz years, and afterwards grant over 
his Eſtate to a ſtranger, and dies, the Leaſe foz years is therby determined, 
albeit his joynt Companion be yet living, and that his Eſtate continues. 

And yet he agreed, that it had made a Leaſe foz years, to begin at a day fo 
come, as at Michaelmas following, oz the like, that this had been good, foz 
it is an Intereſt in the Grantee fo be granted over foz the pzeſumptton, that 
it might be executed in his life ; but in the other caſe there is not any polſt- 


bility, that he who hath not but foz his life, can demils it to begin after the 
Eſtate made to him is determined. 


But 
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But on the other part, it was moved that the Demiſe remains in fozce foz 
the life of the laid John, foz at the firſt every one had an intereſt foz the life of 
the other alſo, and therfoze ik one Joynf-tenant foz, life make a Leaſe foz 
years in poſſeſſion, and dies, the Leaſe vet continues. 

And Crook the younger allodged, that it was adjudged at laſt Hartf. Term, 
At a man poſſeſſed of a Term foz years in right of his Wife, makes a Leaſe 
foz years of the ſame Lands to begin aſter his death, t dies during the Term, 
without other alteration of if, and the Wife ſurvives him, that now the 
Leaſe made by the Yusband, is good, and that the like caſe as this, by the o⸗ 
pinion of Clench and Walmſley was decreod to be good in the Chancery. 


Arton verſus Hare 


3. IN a ſecond deliverance between Francis Arton Plaintiff, and Henry 
Hare Avowant, the caſe appeared fo be this. 

william (ockgey Eſquire, was ſeiſed in his Demeſne as of Fee, of the Man- 
nor of Folverten in the County of Worceſter, and fo ſeiſed in Octab. Mich. 
7 Eliz, levied a Fine of the ſaid Mannor to certain perſons, to the uſe of 
the ſaid William and Alice his Wite, and the Heirs ofuliam, untill a mar- 
riage had between Martin Croft, and Anne Wigſtone, and after this marriage 
to the uſe of the ſaid William and Alice his Wife, and the Heirs of the body 
of the ſaid William, and for defualt of ſuch Iſſue, to the uſe of the ſaid Martin 
Crofts and Anne, and the Heirs Males of the body of the ſtid Martin upon 
the body of the ſaid Anne begotten, untill the ſaid Marti ſhould go about 
to alien, ſell, grant, or give the ſaid Mannor, or any parcell therof, or to ſuf- 
fer any Recovery, or levy any Fine therof, or make any diſcontinuance, &c. 
And after the Eſtate of the ſaid Martin and Anne, and of the Heirs Males of 
their bodies to the Premiſſes, by any ſuch attempts determined and finiſhed, 
then to the uſe of the ſaid Ante for herlife, and after, to the uſe of the Heirs 
Males of the body of the ſaid Martin upon the body of the ſaid Anne lawfully 
begotten, and for default of ſuch Iſſue, to the uſe of the Heirs of the body of 
the ſaid (Martin, and for default of ſuch Iſſue, ro the uſe of Gi/es Croft bro- 
ther of the ſaid AA artin, and the Heirs Males of his body, untill, &. as before, 
and after tothe uſe of the Heirs of the body ofthe ſaid Giles, and for default 
of ſuch Iſſue, to the uſe of Edmund Crofts, the third brother of the ſaid ar- 
tin, and of the Heirs Males of his body, as is before limited to the ſaid Giles, 
with remainders over,afterwards the marriage was had between the ſaid Mar- 
tin and Alice, after which theſaid Martin and Giles died without Iſſue, with- 
out any thing done by the ſaid Martin to determine his Eftate, or by the ſaid 
Giles to determine his Eſtate, if any had been. 

And it was agreed by all the Court, that as this caſe is, no remainder can 
enure over to the ſaid Giles, without an attempt pꝛecedent by the ſaid Mar- 
tin to determine his Eſtate, becauſe the Eſtate of Giles is not limited to be- 
gin but upon ſuch an attempt pꝛecedent. 

And in the ſame manner Edmund ſhall have nothing untill the Eſtate of 
Giles determine by ſome attempt made by him, ifthe ſaid Giles had an 
Eſtate , becauſe the Eſtate of Edmund depends upon the attempt made by 
Giles pzecedent to it, which not being done, the Eſtate of Edmund never hap⸗ 
ned to be; and therfoze he who cometh in under a Diſcontinnance made by 
the ſaid William Cockſey, after the death of Martin and Giles without Jſſag, 
notwithſtanding the Remitter of the ſaid Alice in the caſe, is to have the 
Land againſt thoſe who come in by the ſaid Edmund, and upon this point 
only Judgment was given ac cozdingly in the Kings Bench, 


Cc Grenningbam 
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Executors of Heydon. verſus Laughter. 
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Grenningham verſus the Executors of Hezdor, = 


715 Debt upon an Obligation of 200. marks by Richard Grenningliam 
- KPlaintiff, againſt the Erecutozs of one Ralph Heydon Defendants, the 
caſe appeared to be this upon Demurrer.. 
Tube ſaid Heydon was bound to thePlaintiff in 200. marks, the Condition 
whetofrecites; that wheras the ſaid Hey dos had received of the ſaid Greaving- 
ham 76 1.6 48 d. before the date of the ſaid Obligation of 200. marks in pay- 
ment and fatisfa&ion of certain Obligations and Bills of debt, remaining in 
the hands of the ſaid Heyden, and ſpecified in the Condition what they were 
in certain, and the which ſaid Bills & Obligations the ſaid Hey don is to deliver, 
or cauſe to be delivered to the ſaid Grenningham,his heirs or aſſigus, before the 
Feiſt of S. Michael, next enſuing the date of the ſaid Obligation, or otherwiſe 
the ſaid Heydon, his Executors, Adminiſtrators, or Aſſigus, or ſome df them 
beſote the fameBeaft, ſnall make, or cauſe to be * and delivered to ghe 
lid Plaintiff, his Heirs and Aſſigns, ſuch good and ſufficient Acquittances for 
the pryment of the ſaid ſumms of monep fotmerly mentioned, as the faid 
Plaifitiff, his Heirs, Executors, or Aſſigns, ſhall deviſe, ot eauſe to be deviſed 
by the Counſel of the ſaid Plaintiff bis Heirs or Aſſigns, before the Feaſt, 
without fraud or deceit, that then the ſaid Obligation ſhall be void} &. 
Aud before the Feaſt the ſaid Plaintiff did not deviſe any acquittance, 
Whether now the Dbligation be ſaved by the Diſjundive, without delivers 
ing the Obligations, and Bills befozenamed, befoze the Feaſt of B. Michael: 
Rot,36,8& 37. | TIS 248 Re Bebo | 


Eton and Monty verſus Laughter; 


* 


See this Caſe 5,W Debt pon an Obligatlon of 400 . | I. Thomas Eton „ ald Ro er 
Coke lib. 5. al. ; Ho lainitiff , 1 70 err Liughter Defendant, who 18 5 
— OY bound dere e with ont Ric atd Rainfotd to the ſaid Plaintiffs, the onditi⸗ 

— 5 on of which Obligation was, Ker 

: That if the ſaid Richard Rainford after martiage hid between him and 

ane Gilman Widow, together with the ſaid ane, alienate in Fee, or Fee. tail 

all char great Meſſuage of the ſaid Zane in London, in the Tenure of Han 

Fitz, Williams Eſquire, if then the ſaid Richard Rainford in his life time pur- 

chaſe to the ſaid Jane, her Heirs and Aſſigns, Lands and Tenements, of good 

Right and Title, and of as good value as the money raiſed upon the aliena- 

nation of the ſaid Meſſuage amounts unto, or leave to the ſaid Jane after his 

deceaſe, as Executrix, or by Legacy, or other good aſſurance, ſo much money 

as ho ſhall receive or have upon the ſaid Sale, that then the Obligation ſhall 

be void, after which the ſaid Richard Rainſord married with the ſaid ane, and 

the ſaid Richard and ane fold the ſaid Meſſua ge in Fee by Fine, for 320 J. re- 

ceived by the ſaid Richard Rainford, after Which the ſaid Jane died, no Lands 

being purchaſed to the ſaid Jane by the (did Richard, and the ſaid Richard yer 


| 


Michaelmas 


Sawyer * Godale verſus 99 
Hardy. ) Wyat. . 


Mie hae lmas Term, 37, & 38. Eliz. 
Sawyer verſus Hardy. 


mund Hardy Defendant, foz a Meſſuage in D. Martins, upon a De- 
murrer, the caſe was this. ? 5 
A Leaſe was made of the ſaid Meſſuage to one Margaret $apyer. for 40. 
years, upon Condition, ghat if the ſaid Aangaret ſhould ſo long continue a 
Widow, ſhe ſhould dwell and ſtay in the ſame Meſſuage, theſaid Aargaret 
continued a Widow, and dwelt in the ſame houſe all her life, ind died durin 
the ſaid Term of 40;years, making the Plaintiff her Executor, and by award 
the Plaintiff had Judgment to recover : Foz by Mete and Clench, 
this now was no Condition noz Limitation, foz it hath no certain conc luſi⸗ 
on upon the (that if) to wit, that then the Terni chall continue, oz that ſhe 
ſhall pay ſo much, oz otherwiſe what the concluſion. ſhall be, none can ima- 
gine ; As if ſuch a Leaſe be made upon condition 1 55 it the Leflee does ſuch 
athing without other concluſion, it is a good Leale fo; 40.years, fo2 none can 
imagine what the concluſion ſhall be in ſuch a cale, oz that then the Leaſe ſhal 
be void, oz that he ſhall re-enter, oz that the Weſlee (hall fozfeit ſo much, oz 
what ſhall happen upon it, foz which incertainty it ſhall be taken as a void 
Clauſe. . [ - | 5 
But by Popham, if it had been Sub conditione ſi tamdiu vixerit, it had 
been good to deter mine the Leaſe, but it is gtherwiſe of the waꝛd (quod ſi) 
foz the incertaintp as befoze. 8 e 

And they all agreed, that if the Leaſe had been fo; 40. years Si camdiu ſola 
viveret & inhabitaret in eodem Meſſuagio, that ithe Leaſe had been deter⸗ 
mined by her marriage, oz death. In the ſame manner, as if it had been Si 
tam diu vixerit. And ſo in truth had been the caſe if it had been well plea⸗ 
ded, but by pleading the advantage therof was loſt, and the truth not dil⸗ 
cloſed. . 

But by Popham, If a Leaſe be made for 4 0. years, if he ſhall dwell in the 
ſame for his life, there it is good for 40.years, upon performancy of the Con- 
dition, the diverſity appeareth, to Wit, where it is, if he ſhall dwell there du- 
ring the Term, and where it is, if be ſhall inhabit there during his life. 


I. I an Ejectione firmæ, by Chriſtopher Sawyer laintitk. | againit Ed- 


Goodale verſus Wyat. 


2 E an Ejectione fi mæ by Cuthbert Goodale Plaintif, againſt John Wy- See this Caſe 

at Defendant, foza Peadow in Aylesbury, in the County of Buck, cal} Cote 4b, 5. fol. 

led Diggelmore, upon a ſpeciall Uerdict the cafe was this. Ae = 

Sir John Packington Knight, enfeoffed therof one Ralph prooiliff, to have ales caſe, © 
andco hold to him and his Heirs, upon condition , that if the ſaid Sir John 
within a year after the death of the ſaid Ralph, pay to the Heirs, Executors, 
or Adminiſtrators of the ſaid Ra/ph, the ſumm of a 100. marks of lawfull mo? 
ney , that then the ſaid Feoffment and Seiſin made therupon ſhall be void: 
Ralph Woodliff made a Feoment over to others therof, and died inteftate, and 
Adminiſtration was committed to Anne his Wife, and Drew Fooaliff his Son 
and Heir, who gave a Warrant of Attorney to Thomas Gooaale then ſeiſed of 
the ſaid Meadow by mean conveyances ,for the receit of the ſaid 100. marks, 
with Covenant that none of them ſhall do any act, or thing that ſhall be preju- 
diciall or hurtfull to the ſaid Thomas Goodale, for the receiving and enjoying of 
the ſaid ſumm, after which it was certified to the ſaid Sir John Packington by 

the 
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the ſaid Goodale thit this Warrant was made to him: After which it was 22 
greed between the ſiid Sit lob Rackiagton & Drew MWoadale, that the ſaid Tho, 
Drew ſhall have but 3 2 J. of che faid 100. marks, wherupon the ſaid Sir Joh 
Pack ingtos within a year after the death of the ſaid Ralph Moodlif paid to the 
ſaid Drew Hodliff the oo. marks, and preſently the ſaid Drew delivered to 
the ſaid Sir chr all the 100. marks but 32 4. And the Wervict ſtands upon 
this point, whether the 10. marks were well paid, oz not. E 
And by Popham and Gawdy this was meerly a fraud which all never 
| ſon, foz ik it be agreed between the DiCeiſee and J. S. 


pzejudtce a thirp per ee 

thit a ſtrang it the Tenant ol the Land, and enfeoff the ſaid J.. 
tothe intent Dileiſce ſhall recover againſhhim, this Recovery ſhall 
bind the ſaid 1.8. but not him who was diCeiſed, and pet he wha recovered 


hd ago! 5 


| 
gt 
Wa coo he and parainowit the other, but he (hall not come to that to 

which he had good canſe of Action and Title by frandalent means, to the pꝛe⸗ 

A judi ce of a third perſon, not party to this fraud. en, | 

| And it was ſaid further, that to pay money, and fake it away again pzeſent- 
ty befoze that it is purſed up by re-velivery, is not pzoperly a payment, but 
rather a colour of payment. 

And by Fennor and Popham, the fozce of a Deed of Feoffment once effeca- 
all, cannot become void oz ot no effec, noz the Livery therupon by ſuch 
manner of wozds. And it is not like a Bargain of Goods, oz an Obligati⸗ 
on, 03 a Leaſe foʒ years, which by ſach w3zds may be diſſolved and made to bz 
of no fozce 0; effect, becauſe that as by the ſealing a bare Contract, it may be 
made perfect and effectuall without other circumſtances, ſo may it be dekea⸗ 
ted by ſach bare means without other circumſtance : But lo it is not in caſe 
of an Inheritance oz Free⸗hold, which cannot be effectual by the bare delivery 
of a Deed, unleſſe that Livery be made therupon. 

And all agreed, that as this caſe is, notwithſtanding the Feoffment made o⸗ 
der by the Father, the money might have been paid to the Heir to perfozm 
the Convition, ik they had been duly paid, and without Covin, and that the 
wozvs had been apt to hape defeated the Eſtate. 
la which caſe But by Popham and Clench, If a Feoffment be made ta one upon conditi⸗ 
a Condition an of Fremen of money to the Feoffee, his Heirs oz Allignes and the Feof- 
ſhallbe per- fee makes a Feoffment over, and dies, the money ought to be paid to the 
formed to an Feoſfee whe is the Alſignee, and not to the Heir, foz there (Heir) is not 
aſgoce, and med but inreſpect of the Jnheritance which might be in him, but here he 


pot to the 


Meir. is named as a meer ſtranger to it. 


Bartons Caſe. 


17 a Wait of Erroz ſued in the Rings Bench by Randall Barton, upon a 
Fine levied at Lancaſter, 7 Eliz, of Land in Smithall , and elſe where in 
the County of Lancafter, by Robert Barton Eſquire, to Leven and Browndo, 
where this Mrit was bꝛought by the ſaid Randall as Heir in tail to the ſaid 
Robert, to wit, Don of Ralph, Bꝛotber of the ſaid Robert. The Defendant 
plead a Recovery in Bar therof had after the Fine, in which the ſaid Robert 
was vouched, who vouched over the common Uouchee : And by all the Court 
this common Recovery with ſuch double Uoucher (which is the common al⸗ 
ſurance of Lands) is a Bar by reaſon of the Uaucher, to every manner af 
right which the Uonchee,o2 his Heir by means of him is to have to this land, 
which is paramount the Recovery. And fo it is of every manner of way 
wherby they are otherwiſe to come to the Land befoze the Recovery. And if 
the recovery be erroneous, it remains a good Bar untill if be avoided 
by erroz. But if the Recovery be void, oz the Uoucher not warranted to 


be 
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Paramor verſus 100 
Verrald. 
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be, purſuing the appearance cf the Tenant, but pꝛecedent to it, as was pꝛe⸗ — 
tended, and ſono Tenant to warrant the Uoucher when the Uoucher was 3 
made, the Recovery ſhall be no bar in ſuch a caſo; and the caſe here was in- 
foʒmed to be this, foz the UN2it of Entry bears date 1, Mart. 7 Eliz, return- 
able Die Lupz in 4.ſeptimana 8 propter futur. and the Uoucher 
was made in 4. ſeptimana quadrageſſimæ, 7 Eliz. the ſaid firſt day of March, 
being the firſt week of this Lent, 7 Eliz. And upon this it was inferred that 
the Tenant was not to appear untill $unday in the fourth week of Lent, 8 
Eliz. which is a long time after that the Moucher appeared and vouched over. 

But by the whole Ccurt the Dziginal Mzit ſhall be taken as it is wzit- 
ten, to be returnable on Manday, in the fourth week of the lame Lent , 7 E- 
liz, foz it ſhall be taken as it is written ſhoztly, molt beneficially that it can 
be to make the Recovery good. And if it had been wzitten Proxime, it ſhould 
refer to the week befoze, and ſo good. And if the wozd (Facur,) had been 
wzitten at large (Futura) it alſo hall refer to Septimana, and therfoze bes 
ing waitten bziefly it hall refer as it may belt do to make the Recovery good. 
But if it had been in Quarta ſeptimana proximz quadrageſſi mæ at large, then 
the wozd Proxime ſhall refer to Quadrageſſin-z becauſe of the caſe : But if 
it had been Proxima it ſhall refer to Septimana, becauſe alſo of the caſe ; But 
here as the caſe is, it (hall be a good reference to make the wozds Tunc prox- 
ima futur. to ſhew what fourth week of Lear, to wit, that next enſuing the firſt 
day of March. As if a man be bound by Obligation, bearing date the firſt 
day of March, to pay the 10.day of March then next enſuing, this ſhall be ta⸗ 
ken the 10.vay of this March, becauſe this is next enſuing the firft dax. 


5 ͤ SAGE 


Paramor verſus Verrald. | 

4 12 Mreſpaſſe of Aſſault and falſe Impꝛiſonment, by Robert Paramoras 

gainſt John Verrold,and others, ſuppoſed to be done at ſuch a Pariſh and 
Ward in London, the 20. dap of May, 35 Eliz The Defendants juſtiſte by 
reaſon of an Execution upon a Recovery in the Court of Sandwich, within 
the Cinque⸗Pozts, Debt, and traverſe Abſque hoc, in that they were guiltꝑ in 
London, &c. The Plaintiſt reply and maintain the Aſſault and Ampziſon- 
ment. as it is ſaid, and traverſes Abſque hoc quod habetur aliquod tale Re- 
cordum loquelæ prout, the Defendants have alledged,Ec hoc paratus eſt veri- 
ficate per Recordum illud, and upon this the Defendants demurred in Judg- 
ment: And per Curiam the Defendants plea Prima facie was good, becauſe 
it was a ſpeciall manner of Jufkification, which cannot be pleaved and alled- 
ged to be in any other place then where it was done, in the ſame manner as 
if they had juſtiſied by foꝛce of a Capias directed to the Sheriff of another 
Tounty, then where the eccaſion bzought , oz by Warrant of a Juſtice 
of Peace of another County, foz matter of the Peace, and the like, which are 
not like to the caſe of Partridge, who was beaten in the Ccuuty of Gloceſter 
by Sir Henry Pole, fo2 which he bought his Action in London: And Sir Hen. 
Pole would have juſtified by Aſſault of the Plaintiff in the County of Glo- 
ceſter, with a traverſe that he was not guilty in London: But it was then 
ruled in this Court, that he could not do it to ouſt the Plaintiff to ſue in 
London, but in ſuch a caſe he might have alledged that the Aſſault was done 
in London, becauſe it was alſo a thing tranſitozy, of which they ſhall take no- 
tice there, and ſo help himſelf if the matter had been true. 

But in the caſe at the Bar, if the ſpeciall matter alledged in the fozzaign 
County be falſe, as here, the Plaintiſt may maintain his Action and traverſe 
the ſpectal matter alledged by the Defendant :And ſoa traverſe in ſuch a caſe 
may be upon a Traverſe when falſify is uſed, to ouſt the Plaintiff of that 4 
benefit which the Law gives him. 4 
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Hillary Term, 38 Elix. 
Wood verſus Matthews. 


2 


upon a judgment given in the common Pleas, the caſe was bztefly thus. 
The Iſſue in the Common Pleas was, whether one were taken by 
a Cap. ad [atisfaciendum, or not, and upon the triall therof at the Ni prius, 
the Jury found for the Plaintiff in this Action, to wit, that the party was not 
taken by the ſaid ¶ apias, and upon the back of the Pannell entred dicunt per 
Auer. but on the back of the Peſtea the Clark of the Aſſiſes certified the Pan- 
nell thus, to wit, That the Jury ſay, that no Capias was awarded, which was 
otherwiſe then was put in Iſſue, or found by the Jury; and the Roll of the 
Record was according to the Poſtea, and upon this Judgment given for the 
ſaid Matthew then Plaintiff, upon which (amongf other Errors) this va- 
riance between the Iſſue and Verdict was aſſigned for Error, and after deli- 
beration had upon this point, and this matter alledged by the Defendant in 
the Writ of Error, and certified out of the Common Pleas, the Court awar- 
ded as to this point that the Record ſent up out of the Common Pleas by 
the Writ of Error, ſhall be amended, according to that which was endorſed 
op the back ofthe Pannell, for the endorſement = the Pannell is the War- 
rant for the certifying ofthe Poſtea, and ſo this Warrant over to him that 
makes the Entry in the Roll: And therfoze wheras it was alledged that the 
poſtea was amended in the Common Pleas after the Recozd removed, it 
was holgen tobe. well done there; foz although the Recozd were removed 
by the Urit of Erroz, vet the Niſi prius, the Poſtea, aud the like remain fill 
there, as it is of the Warrant of Attomep, and the like: And if the Po- 
ſtea had not been amenved there, but ſent up with that which was endozſed 
upon the Pannel, all ſhal be amended here accozding to that which was indoz⸗ 
ſed upon the Pannel, and accozding fo this there was a Pzeſidont ſhewn Tr, 
35. H. S8. between Whitfeild and Wright, where the JCue was, whether a 
quantity ot Grain were delivered between two Feaſts, and endorſed upon 
the Pannel (Dicunt pro quzr.) and yet the Poſtea certified (and the Rolls 
allo made) that the delivery was made ad feſta, and upon this matter alley, 
ged in Banco Regis, and the Erroz in this point aſſtgned and certified ont of 
the Tommon Pleas, the Reco2d removed by the Mzit of Erroz was by a- 
ward of the Court amended, and the wozd (Ad) razed out, and the woꝛd 
(Inter) wzitten in lieu of it, accozding as it appeareth it ought to have 
been by the Note upon the back of the Pannel. And the like amendment 
was made lately in the Checquer Chamber, upon Erroz bzought there upon 
a Judgment given in Banco Regis, where the Judorſment upon the back of 
the Wzit was (pro Quer.) and the Poſtea and Roll was, that the Plain- 
tiff was guilty, and there amended the laſt Term. 


5 [ N a wait of Erroz bꝛought by Owen Wood, againſt Griffech Matthews, 


Slanings Caſe. 


N. las Slaning of Bickley was ſeiſed in his De mein as of Fee, of the 
Mannoz af Bickley, and of a Pill in Walkhampton, in the Coun- 
fp of Devon, called a blowing Mill, and of another Mill there called a knock- 
ing Mill, and of an acre of Land there alſo, and of divers other Pannozs and 
Lands in the (aid County of Devon, the (aid Mills and acres of Land in 
Walkhampton, then being in the poſſeſſion of one Peterfeild, and Atwill , of 
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an Eſtate -foz divers years then to come, and being lo ſeiſed, he with 
Margaret his Wife levied a Fine of the ſaid Mannoz of Bickley, and of 
other Lands, omitting the ſaid Lands in Walkhampton, to certain Ce- 
nuzees, who rendꝛed the ſame back again to the ſaid Margaret Slaning fo; her 
life, with the remainder over to the ſaid Nicholas, and his Heirs: After 
which the ſaid Nicholas by Indenture dated 30. Octob. 2 1 Eliz. gave and en- 
feoffed all the ſaid Pannozs and Pzemilſes to John Fits and others, and the 
Peirs of the ſaid Fits, to the Uſes, Pzoviſoes, and Limitations mentioned 
in the ſaid Indenture, which was to theuſe of himſelf, and the Yeirs Pales 
of his body, by any other Wife, the remainder to Nicholas Slaning of New- 
ton Ferries, and the Yeirs Males of his body, with divers remainders over, 
with this Proviſo, to wit, Pzovided, and it is the intent of theſe pꝛeſents, 
and of the parties therunto, that the ſaid John Slaning, and the Heirs 
Males ol his body, oz the ſaid Nicholas Slaning of Newcon-ferries, and the 
Heirs Pales of his body, in whomſoever of them the Inheritance in tail of 
all the Pzemilſſes ſhall happen to be by fozce of theſe pꝛeſents, hall pay to Ag- 
nes the Daughter of the ſaiv Nicholas Slaning of. Bickly, 200 1, oz ſo much 
therof as ſhall be unpaid at the time of the death of herſaid Father, accozding 
to the intent of his laſt Will, with a Letter of Attozney to it, by which he 
oꝛdains John Hart and Robert Fort, joyntly and ſeverally his Attozney to en- 
ter into the ſaid Mannoz of Bickley, Walkhampton, & c. and all other the 
Laws, Tenements, and Yeredifaments, in the ſaid Jndenfure mentioned, 
and poſſeſſion foz him to take, and after ſuch polſoſſion taken foz him and in 
his name, to deliver full poſſeſſion and ſeiſin of the Pꝛemiſſes to the ſaid 
John Fits, &c. acco2ding to the fozm and effec of the ſaid Andenture, wher⸗ 
poſſeſſion and ſeiſm was given of all but that which was in poſſeſſion of 
the ſaid Peterficld and Atwill : And the ſaid Pererfield and At will, noz either 
of them never attomed to the ſaid Grant: After which Nicholas Slaning of 
Bickly made his laſf Will, by which deviſed to the ſaid Agnes his Daughter 
200 l. to be paid in fozm following, and not otherwiſe, to wit, 100 1. therof, 
in theſe wozds, On that day twelvemonth next after the dap of his death, 
and the other 100 l. that day twelvemonth next after, & c. and made the ſaid 
John Slaning his Erecutoz, and afterwards, ts wit, the 8. day of April, 25 
Eliz, died without Jſſue Male of his body, the ſaid Agnes took to Yusband 
one Edmund Marley, and upon the 8. bay of April, 26 Eliz, the ſaid John 
Slaning paid the ſirſt 100 l. to Agnes then being living, and upon the 8. and 
9. daies of April, 27 Eliz. Nicholas Slaning of Plumpton , Son and Heir of 
the (aid John Slaning, who died (in the mean time) an hour befoze the dun 
ſet, and untill the nn was ſef, came to the Houſe where the ſaid Edmund 
and his Wife inhabited in London, and tendred the laſt 100 l. and that nei⸗ 
ther the ſaid Edmund noz Agnes his Wife were there to receive it, but that 
the ſaid Edmund voluntarily abſented himſelf, becauſe he would not receive 
the 1001, and that therupon the Mile of the ſaid Edmund died, having Iſſue 
two Daughters, the Lands being holden by Knights-ſervice in Capite, and 
the laid Daughters being yet within age, and all this being found by Dffice, 
by the opinions and reſolutions of Popham and Anderſon, and the reſt᷑ of the 
Councel of the Court of Mards, the ſaid Yeirs now in Ward ſhall have no- 
thing but that which doth not paſſe by the conveyance to John Fits and his 
joynt Feoffees, which was only that which was in the poſſeſſions of Peter. 
field and Atwill, and that the Livery was good of the reit, albeit the Attozny 
did nothing of that which was in Leaſe, notwithſtanding the words of the 
Warrant, that they ſhould enter into all, and then ſhall make the Livery. 
And they agreed, that the Condition doth not bind neither the ſaid John 
>laning noz Nicholas his Don, becauſe they had not all the Land accozding to 
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the 200 l. wheras here that which was in the poſſeſſion of Peter fe ild and At- 
will did not paſſe to them foz want of Attozument, foz a Condition ought to 
be taken ſtrialp. 

And further the payment was referred by the Indenture to be accozding ta 
the Mill, oz by the Mill, and the 200 l. was deviſed as a Legacy , which 
ought to bs paid but upon demand, and not at the peril of the Executoꝛ, and 
therfoze the nature of the payment of it is altered by the intent of the Will, 
and be ing not demanded, there is no default in the ſaid Nicholas Slaning of 
Plumpton, to pzejudice him of his Land, if it had been a Condition, foz then 

it ſhall be but a Condition to be paid accozving to the nature of a Legacy up⸗ 
on demand, and not at the peril of the party. And whether the wozd twelve- 
month ſhall be taken foz a year, oz twelve months. accozding to 28.daiss to the 
month, as it (hall be of sight oz twelve months, oz the like. And they agreed 
that in this caſe it ſhall be taken foz the whole year, accozding to the com- 
mon and uſuall ſpeech amongſt men in ſuch a caſe, and accozding to this opi⸗ 
nicu Wray (who is dead.) 

Anderſon and Gawdy made their Certificate to the late Chancelloz Sir 
Chriſtopher Hatton, in the ſame caſe then being in the Chancery, and a De⸗ 
cree was made acco2dingly, | 

And many were of opinion, that by his abſence , by ſuch fraud he ſhall not 
take advantage of the Condition, being a thing done on purpoſe, if it had 
been to be perfozmed at his peril. 

. Kellies C aſe . 
Illiam Kelly and Thomaſine his Mile, were ſeiſed of certain Lands 
in S. Eth, in the Cuunty of Cornwall, calied Karkian, to them and ta 
the Heirs of their two bodies between them lawfully begotten , by the Gift 
of one William Dowmand Father of the ſatd Thomaſine, 11 H.8. a long time 
after which Gift, to wit, 25 H. 8. A Fine Sur conuſance de droit come ceo 
que il ad per, was levied by Peter Dowmand , Don and Heir of the ſaid 
William Dowmand to William Kelley of the Pannoz of Dowmand , and of a 
100.acres of Land, zoo acres of Peudow, 300. acres of Paſture, and a loco. 
acres of Fur zſe and Heath in Dowmand, S. Eth. Trevile, and divers other 
Towns named in the Fine, who rendzed the ſame back again to the ſatd Pe. 
der in tail, with diverſe Remainders over, and this Fine was with pzocla- 
mations acco2ding to the Statute, after which the polleſſion of Karkian con- 
tinued with Kelly and his Yetrs, accozding to the firſt Antail; and the Man⸗ 
noz of Dowmand, and the Kemainder of the Lands in theſe Towns, which 
were to tye ſatd Peter Dowmand to him and his Yeirs accozving to ths ren- 
der, untill nine years paſt, that by Niſi prius in the Country upon the opini- 
on of Manwoed late chief Baron, the Land called Karkian, was recovered a- 
gainſt the Heir of the ſatd William Kelly, by vir tue of the ſaid Fine and Rens 
der, becauſeall the Land which the ſaid Pecer Dowmand, and the ſaid Wil- 
liam Kelly alſo had in all theſe Tobons named in the Fine, were not ſufficient 
to ſupply the Contents of acres compziſed in the ſaid Fine: And what the 
Law was in this caſe, was referred to the chief Inffices, the Maſter of the 
Rolls, Egerton, and the now chief Baron out cf the Chancery, who all agree 
upon all this matter appearing, that nothing yall be ſaid to be rendzed but 
that which indeed was given by the Fine, and Karkian does not paſſe fo the 
ſaid William Kelly by the Fine, foz as to it the Fine is but as a releaſe of pe- 
ter to him, and therfoze ſhall not be ſaid to be rendzed to the ſaid peter by the 
Fine, where no matter appeareth, wherby it may appear that it was the in- 
tent of the parties that this ſhall be rendred. And therfozs Popham ſaid, that 
by ſo many Fines which have been levied in ſuch a manner , and toſach who 
have Land in the ſame Towns where the Conuſance hath been (conſider- 


ing 


the purpozt of the Condition, which was, that he who had all therof ſhould pay 
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ing that alwaies moze Land is compziſed in Fines by number of acres, then 
men have, oz is intended to paſſe) by them at ſome time, 'oz- in ſome age, it 
would have come in queſtion if the Law had been taken as Manwood took it, 
bat in all ſuch caſes the Poſſeſſion hath alwiaies gone otherwiſe, which thews 
how the Law hath been alwaies taken in ſuch' caſes, 17 


And therfoze if a man be fo paſſe his Pann; of D. to andther by Fine Ex⸗ 
ecutory, and heleby the Fine to him by the name of the Mannes of D. and 
of ſo many acres of Land in D. and S. being the Mowns in which the Pan⸗ 
noz lies, after which the Connzoz purchaſeth other Lands in theſe Towns, 
the Fine befoze the Statute of Uſes ſhall not.be executed of theſe Lands pur- 
chaſed after the Conuſance, and the Fine ſhall wozk to theſe which be had 
power and intent fo paſſe, and no further. abated a 


And it ſeemed to them, that an Uſe may be averred withcut 
Fine ſur Render, And all agreed that if there had been a Deed to have de» 
clared the purpozt of the Fine, that the Fine ſhall not be taken to extend fur⸗ 
ther then is compꝛiſed in the Deed. And what is the caule therof, the Deed 
o2 the intent of the parties? and none can ſap but that it is the intent of the 
parties, and not the Deed, and the intent may as well appear withonf the 
Deed, as with it, albeit it bs not ſo concluſive by Parole as by Deed. / 

And therfoze ſuppoſe J have 100. acres of Land in a Cloſe in B. and 
I. S. hath another 100. acres in the ſame Cloſe and Town, and I. S. Hath's 
oo. acres of Land in the ſame Town out of this Cloſe, and iny intent is > 
levy a Fine to I. S. ot the whole Cloſe by the name of 200.acresof Land, with 
a Render as befoze, and J levy it accozdingly, ſhall the Render enure tothe 
Land, which I. S. had in the ſame Town? It ts cleer that it ſhall not, al- 
though it be without Deed : why then ſhall the Fine here be taken to wozk 
rather to the Land called Karkian, then to any other Lands which any other 
had in the came Towns, when it appeareth plainly, that it never was the in⸗ 
tent of the partier; that the Fine ſhould extend to theſe Lanvs called Karkian, 
and it was decreed in Chancery accoꝛdinglp. 


Hall verſus Arrowſmith, 


4 HN the caſe between Hall and Arrowſmith, it was agreed by the whole 
» IL. Court in the Kings Bench, Chat if a Copyholder foz life hath licence to 
make a Leaſe foz threg years, if he ſhall live ſo long, and he makes a Leaſe fo; 
three years without (ach a Limitation, that yet this is no fozfeiture of his 
Eſtate, becauſe the operation of Law makes ſuch a Limitation to the E- 
ſtate which he made, co wit, that it ſhall not but foz his life, and 
then ſuch an expꝛeſs Limitation in the caſe where it ſelf makes it is 
but a meer frifle ; and pet it a Leſſee foz life makes a Leaſe foz years, and he 
in the Reverſton confirm it, it remains good after the death of the Tenant 
fo2 life, but this then ſhall be as it it had been made by him in the Reverſton 
himſelf, and (hall be his Leaſe ; But if the Leaſe there had been made deter⸗ = 
minable upon the life of Tenant foz life, the conſir mation therof by him in —4 
the Reverſion will not help him after the death of him who was Tenant fog 3 
life, Cauſa patet. | 

But in the p;incipall caſe, if the Copyholder had had an Eſtate in Fee by 
Copy, it had been a fozfeitare of his Eſtate to make an abſolute Leaſe , be. 
cauſe in that caſe he does moze then he was licenſed to do. | 
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And ther agreed that ſuch a licence cannat be made to be void by a Condi- 
tion (wblequent to:the-orecutiar theref, to undo that which was ante well ex- 
ceuted; But thorwmay be a Condition pzecodent united to it. becauſe in ſuch 
a cas it is no licence untill the Cartdition perfo;zmed ; but the li cence befoze 
mentioned is not a conditianaltLicence, but a Licence with a Limitation, 
and therfoze hath not been of fozce, if the Limitation which the Law makes 
in this taſe had net been, and the Limitation in Law Gall be pzeferred be- 
— rer 1 they rer and the ſame effec, and 

not different. - 


A Johnſons caſe 


Rthur Johnſon was poſſeſſed of a Term foz years, and ſo poſſeſſed, 
this — 7 Waterhouſe, 1 * Te the dd W. be⸗ 
to the W Johnlon , to the uſe 0 aid Mike; 
ohnſon dies, and A Wife his Executrix, after which the 
takes Robert Witham to Yusband; who. takes the Pꝛofits of the 
during the life of his (aid Wife , the Wife dies Inteſtate, ber ſaid 
—.— next ol kin to the lald Wie, took avminiſtration as well of 
the e ſaid Mike, as of her firſt, Busband. And whetber the ſaid 
Waterhouſes, oz the ſaid Witham ſhall have this Leaſe, oz the uſe therof, was 
| Sort and al to the two chief Juſtices, 
other Julfices of Serjeants- 
er e in opinion, that the ſaid 
*. as. Intereſt as the Uiſe "alſo of the ſaid 
Conſcience . and that they had the uſe as Ad⸗ 
T that the ſaid Witham ſhall not have it, 


I. . which the Adminiffratozs ofthe Mile al- 
wh lava have and not the — As it an Obligation had been made 
5 : And this apinion was certified accozdingly to ths 


Lozd Leper 1 great Deal of England, and it was ſa decreed. 


Taunton verſ#s Barrey. 


6. T an EjeRione firmæ bzought by Giles Taunton Plaintiff, in the Kings 
h, againſt Giles Barrey De t, the Caſe was thus. 

John Oelen! Eſquire, made a Leaſe of the Lands in queſtion to the Father of 
thefaid Barrey, for divers cars, depending upon the life of tie Leſſee, and of 
the faid Defendant, and of the Survivor of them, upon condition that the ſaid 
Father ſhould not alien without the conſent of the ſaid Coles & his beirs after 
which the faid Father deviſed the Term to the faid Defendant and died, ma- 
king his Executor, whag ſſented; Ad the queſtion upon this point found up⸗ 
on my 21 er fo whether upon the matter the Condition were bzo- 


of the whote Court adjudged that it was, foz in ſuch 
a 486 4 it to his Executoꝛ, witheut making any Deviſe of 
if, foz the Atienation againſt him, and therfoze it was agreed 
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ces at Set jennt:· Inne in Flextſtrett . concerning eme Hveret, job 
beſoze was attaint foz ſtealing ot a Yaxle;, gag rn 

ment, and Inditedagaiafoz ſtealing. another Porſe;befozo- this Attaindex« 
And the Uicar of pelton, in the Connty'vf Somerſet was Anditʒd as acceſtaꝶe 
befoze this Felony, los the pzocnrement of it: Au Eyerer: in again An- 
dited upon this lalt Auditement, din nt plead thatihe mas fozmerly. Indited 
of another Felony,A&c.'bat ackuc wiedged — — Accel⸗ 
ſary was Arrained, tried, and found guilty, and dad his Judganent alſo as the 
pzincipall, but the @tecution of the Acceſtar was relyited : Aut nam mo⸗ 
ved whether upon this matter it ſhall be fit to execute the Acceflary, the pziny 
cipall being executed. 

And it ſeemed convenient to all the Juſtices and Barons that he ſhall be 
executed, and that the matter was cleer in this cale, becauſe the pzincipall 
did not take advantage of his firſt Attainder by way of Plea,but acknowleog- 
ed the Dred, in which caſs the Iecoſſary.may well be Arraigned: 1 
the pzincipall had pleaded his fozmer, Attainder , whether nom he [ 
put to anſwer foz the benefit of the Mueen ,- having regard ti this Accel 
who otherwiſe ſhall go quit, becauſe there was not ang pzincipall, but. hi 
who was fozmerly attainted. 1 er r | 

And it feemed to Popham and ſame others that it all he in the ſame man: 


ner, as if the ſame perſon ſo fozmerly attainted ſhould be tried now log Mreas 
ſon made befoze his Attainder, asappeareth by 1 H.6.5. becauſe it is foz the 
advantage of the Ring in his Cſchoat of the Land: and notwithita ung, that 
it is moved by Stamford in his Pleas of the Crown, it ſeemed to Popham 
that there was no diverſity where the Mreaſon was made befoze the Felony 


of which he is attainted, and where alter and befoze the Attainder ; And by 
the ſame reaſon that he ſhall be again tried foz the benefit of the King in 
caſe becauſe of the Cſcheat, by the ſame reaſon in this caſe here, becauſe 
the fozfeiture which accrueth tothe Queen by the Attainder of the accellar 
and foz the Juſtice which is to be done to a third perſon, who otherwiſe by t 
means ſhall eſcape unpuniſhed, . _ nalle fn) | 
But he agreed, that the party Attaint hall not be again Arraigned foz any 
other Feleny done befoze the Attainder, in caſe where no Acceſſary was tou- 
ched befoze the Statute cf 8 Eliz.cap.4+ he who is convict of Felony,and hath 
his Clergy after his purgation made, ſhall be Arraigned foz another Felo- 
ny done befoze the cunvidion, if it be ſach fo2 which he cannat have 5 
Clergy, and was not tynvicted oz acquitted of the ſame Felony befoze the At⸗ 
tainder: But upon this Statute it appeareth , that he who (hall habe his 
Clergy in ſuch manner, ſhall not be dzawn in queſtion foz anꝝ other Felony 
done befoze his Attainder, foz which he might have his Clergy. My 
And ol this opinicn (as Clark and others of the Julfices ſaid): were all the 
Juſtices in the time of Wray. And as to the Statute of 18 Elia. cap 7. It is 
not to be underſtood but that he who hath his Clergy, and delivered accozding 
to this Statute, hall ve pet arraigned foz any other Felony done befaze hig 
fozmer Conviction o; Attainder, if it be fuch fox which he cannot have his 
Clergy z foz the wozds are, That he ſhall be put now to animex, &c. in the 
ſame manner as if he had been delivered to the Dzdinary , and had made his 
Purgation, ariy thing in this act ts the contrary nofwithlkanding. a l. 
ollar 
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Pollard verſus Luttrell. 


ry and Liftock, upon the Title between the Lozd Audeley and Richard 
Adeley it was agreed by the chief Juſtices,chatf tho ſiſleiſoʒ levy a Fins 
with. Pzoclamations accopding to the @tatute of 4 H:75;and a ſtranger with, 
in five years after the Pzoclamations enter iu tho right of the Dileiſee, 
without the pzivity oz conſent of the Diſſeiſee, that this ſhall not avoid the 
Bat of che Fine ; unleſſe that he aſſent ta it within chende years, fo; the 
wies of the'Statuce are, ſo that they purſue their Title; Claim, oz Intere(t 
be way of Action, oz lawfyull Entry within five years; . and that which is 
vone by another without their aCent,, is not a purſuing ity them accozding to 
the intent of the #Gtute; foz otherwiſe by ſuch megns againſt the will of 
the DiCeiſce, every tranger may avoid ſuch a Fine; wich was not the in- 


Mountague verſus Jeoffreys and others, 


3. TA Treſpaſſe by Edward Mountagne Plaintiff, againſt Richard Jeoffreys 
others Defendants , foz a Mreſpaſſe done in certain Lands called 
Graveland, in Hailſham in the County-of Suſſex, the Caſe upon a ſpecial 
Uervictwas thn.  COUDTIGs 292 | | 
Sir ohn peoffreys late chief Baron, bing ſeiſed in his Demeſn as of Fee (a- 
mongſt others) of the ſaid Land called 15 — having Iſſue but one only 
Daughter, by bis Will in writing de viſed all his Land of hic: be was ſeiſed in 
fee (except the ſaid Graveland)to his ſaid Dougbtet for a 1. y ears, &. and the 
faid Land called C raveland (which was then in Leaſe for divers years, to one 
Nicholas Cobb, which years at the time of the death of the ſaid Sir chi Geof- 
frezs continued) be deviſed to the ſaid Richard feoſfreys bis Brother, and his 
Heirs, and by the ſame Will he diſpoſed divers Legacies of bis Chattels, and 
the Remainder he gave to bis ſ:id Daughter, and made her Executrix of his 
{tid Will; after which the firſt Wife of the faid Sir ohn feeffreys being dead, 
he covenanted with Mr. George Goring to take the Daughter of the ſaid George 
to Wife, and covenanted with the {aid George (amongſt other Lands) to aſ- 
ſare the ſaid Land called Graveland to * ſaid George Goring and R 
chard peoffreys, and their Heirs, to the uſe of the ſaid Sic ohn feoffreys, and 
7779 Goring Daughter of the ſaid George , and the Heirs of the ſaid Sir ohn 
eoffreys, by a certain day, before which day the marriage being had, the ſaid 
Sir Jo: Jeoffreys made a Deed and ſealed it, and delivered it, containing a F 
. offment of the ſaid Land ca led Grave/and(amongh others) t the ſaid George 
Goring and Richard leoffreys, and their Heirs, to the Utes aforeſaid, in pertor- 
mance of the ſaid Covenants, with a Warrant of Attorney to make Livery 
accordingly, and the Attorney made Livery in other parts of the Land, and 
not in Gravelaxd, and this was in the name of all the Lands compriſed in the 
Deed, and the ſaid Nicholas (obb never attorned to this Deed ; After which 
Sir John Jeoffreys interlined in the ſaid Will, that the ſaid Ifary then his 
fe ſhould be joynt Executrix with his Daughter: And in the Legacy of 
the reſt of his Goods, ec. he interlin'd the ſaid Mary his Wife to be Joynt- 
N tenant with his ſaid Daughter, without other publication therof; and afcer- 
B ward the ſs Sir John died, the ſaid Daughter being his Heir, who took to 
x Husband tht ſad Edward Mountagne, 
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12. Treſpaſle , the Plaintiff ſuppoſeth the Treſpaſle td be done in the 
A bzceaking of his Houle andCloſe tn fach a Town, the Defendant juſti⸗ 
fies in a Youſe and Cloſe in the ſame Toon, and chews which, ta put the 


Plaiatif to his new Alignment, to which the Plaintiff replied that the 


Youſe and Cloſe of which he complains is luch a Youle, and gives it a ſpeci⸗ 
all name, upon which the Defendant demurs, and adjudged that the Plain- 
tiff take nothing by his Mzit: foz albeit a Youle may have a. Curtilage 
which paſſeth by the name of a Peſſuage with the Appurtenances, yet this 
ſhall not be in this caſe, foz by the Bar the Plaintick is bound to make a ſpe- 
ciall demonſtration in what Peſſuage and what Cloſe he ſuppoſeth the Treſ- 
paſſe to be done, as toſaythat the Youſe hath a Curtilage , the which he 
bzoke, and it ſhall not be taken by intendment that the Deſſuages had ſuch 
a Curtilage to it, if it be not ſpectally named. : 


Fennors Caſe. | + 
5.1 N Treſpaſſe brought p  Fennor in the common Bench, againſt 
J foz bzeaking his Cloſe in. &c. the Defendant pleads a 


Bar at large, to make the Plaintiff aſſign the place in certain, where he 
ſappoſeth the Treſpaſle fo be done, che Plaintiſt therupon alledgeth that the 
place where he complaineth is ſuch, &c. and ſheweth in certain, another then 
that in which the Defendant juſtifies, the Defendant avers that the one and 
the other are all one, and known by the ons name and the other, and therup- 
on the Plaintiff demurs, and adjudged there fozthe Plaintiff, becauſe that 
in ſuch a caſe upon ſuch a ſpeciall aſſignment, it ſhall ve taken meerly another 
then that in which the Defendant juſtifies, in as mach as the Plaintiff in 
ſach a caſe cannot maintain it upon his evidence given, if tho Defendant 
had pleaded not guilty to this new Aſig t, that the Treſpaſſe was done 
in the place in which the Defendant , although it bs known by ths 
one and the other name, and that the Plaintick hath good Title to it, vecauſe 
that by his ſpectatl Aſſignment, ſaying, that it is another then that in which 
the Defendant jullifies, he ſhall never after ſay, that it is the ſame in this 
Plea, fo; it is meer contrary to his ſpectall Aſſignment : And upon this a 
Mit of Erroz was bzonght in the Kings Bench, and the Judgment was there 
affirmed this Term foz the ſame reaſon, Quod nota, 


Scot verſus Sir Anthony Mainy. 

* Debt upon an Obligation of 200 1. bzought by John Scot Gent. as 

gainſt Sir Anthony Mainy night, the Condition wheraf being to per- 
fozm the Covenant compꝛiſed in an Andenture of Demiſe made by the ſaid 
Sir Anthony to the ſaid Plaintiff, of his Capitall Peſſuage in Holden with 
the Lands to it belonging, &c. among(t which Covenants one was , that 
wheras by the ſame Andenture hs had demiſed it to him foz 21. years, that 
the ſaid Hir Anthony covenanted with the ſaid John Scot , that the ſaid ir 


Anthony from time to time, during the life of the ſaid Sir Anthony, upon 


the ſurrender of this Demiſe , oz any other Demiſe hereafter to be made by 


the ſaid Sir Anthony, of the ſaid Meſluages and Lands, and to be made by 


the ſaid John Scot, his Executozs oz Adminiſtratozs, and upon a new 
Leaſe to be made ready ingrofſed to be ſealed and offered by the ſaid John 
Scot his Erecutozs oz Adminiſtratozs, to the ſaiv Hir Anthony, foz 
the like tearm and number of years in the afozeſatd Andenture com- 
p2iled foz the ſame Rent, &c, to ſeal and deliver to the ſain John Scot, his Ex- 
ecutoꝛs and Adminiſtratoꝛs. And the ſaid ir Anthony as to this Covenant 
pleaded, did not ſurrender, no offer to ſurrender to him the laid Demiſe, noz 
offer to him any new Demiſe of the Pzemiſſes, ready engroſſed foz to ſeal 
it foz the like Term, & c. as it is in ”_ 9 4 
ny 


Mounſon werſus 
Weſt. 


And foz the other Covenants he pleads per fozmance of all; To which the 
Plaintiff replies, that the ſaid Sir Anthony after the Obligation, and vefoze 
the Action bzought, had rendzed the ſaid Melluages aud Lands by Fine to one 
Walter Savage and William Sheldon their Erecutozs and Aſſigns foz (eighty 
years, from the Feaſt of Baſter next befoze the Fine which was Paſch. 36 Eliz. 
wherby he ſaid, that the ſai Sir Anthony had diſabled himſelf to renew his 


' Leaſe accozding to the Cavenant, upon which if was de murred in the Com- 


men Bench, and the Judgment given faz the Plaintiff, as appeareth, Trin. 
37. Eliz. Rot. 2573. And upon this Juavgment, a Wait of Erroz was 
bzought in the Rings Bench and agreed this Term. And it was moved that 
the Judgment given was erroneons, in as much as the firſt at was to be 
done by John Scot befoze the new Leaſe was to be made, to wit, the ſurren- 
der of the fozmer Leaſe , and the dꝛawing of the new one ought to have been 
done by the Plaintiff, which not being done on his part, the ſaid Sir Antho- 


ny is not bound to make the new Leaſe. 


And alſo it was moved, that as the caſe is here, the ſaid John Scot might 
ſurrender to the Defendant , notwithſtanding the intervening of this Leaſe 
between the Leaſe of the Plaintiff,and the Jnyeritance of the Defendant, as 
if a man make a Leaſe foz years in poſſgſion, and afterwards make another 
Leaſe to a f(tranger, to begin after the end of the fozmer Leaſe, this ſhall not 
dinder but that the firlf Leaſe map be ſurrendzed to him who was the Leſſoz, 
notwithſtanding the ſaid Term intervening. 

To which it was anſwered bythe Court, that the Plaintiff here need not 
to make any offer of the ſarrender of his Term to the ſaid Dir Anthony in as 
much as the ſaid ir Anthony hath diſabled himſelf to take the Surrender, 


oz to take the Leaſe accozding to the purpozt of the Condition, and by this 


diſabling of. himſelf the Dbligatian.is fozfeited, Come per 44 E. 3. 8, and by 
Littleton alſo, Af a nian make a Feoffmeat,upon condition to re-enfeotf him, 
this is not to be done umtill requeſt therof be made by the Feoffoz, yet it in the 
mean time the Feoffee ſuſter a fai ned recovery of the Land, grant a Rent 
charge, acknowledgeth a Statute, taketh a Wife, oz the like, the Feoffoz 
may re-enter, without requeſt made to.re-enfeoff him, and the reaſon is, bes 
cauſe that by any of thele the Feoffee. hath diſabled himſelf to perfozm the 
Condition in the ſame plight, as he might have done at the time of the Feotf- 
ment, in the ſame mannor here, foz by this render by the Fine, the Rever⸗ 
ſion paſſe in right, ſo that the Termoꝛ in poſſeſſion attorning to it, they 
ſhall have the Rent reſer ved upon the firſt Leaſe, and therfoze the Plainti(f 
cannot now ſurrender to the laid Sir Anthony, but to the Grantees of the 
Reverſion, and therfoze there ſhall be no prejudiceto the Plaintiff, becauſe 
the Defendant was the cauſe of diſabling the Plaintiff to make the Surren- 
der to him. And ſuppoſe it be but a Ter m to begin at a day to come, yet by 
this the Obligation is foztfeited, becauſe the Dbligoz hath therby viſabled 
himlelf to perfozm the Condition in ſuch a plight as he might have done it 
when the Obligation was made, wherby the Obligation is pzeſently fozfci- 
ted, albeitthe Plaintiſt never ſurrender noz offer to do it : And therfoze the 
Judgment there was affirmed. 


Mounſon verſus Welt. 


7. I an Aſſiſe bzought in the Connty of Lincoln, befoze Gawdy and Owen, 

by Thomas Mounſon Eſquire, Demandant , againſt Robert Weſt, Te⸗ 
nant fo2 Lands in Sturton. Juxta Stu. The Defendant Weſt pleaded Nul Te- 
nant del Frank-tenant named in the Mzit, and if that be not found, then 
Nul tort, nul Diſſeiſin: And the Alliſe found that the ſaid Defendant was 
Tenant of the Tenements now in Plaint , and put in view to the Kecogni- 


tozs 
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tozs of the Allite, in manner and fozm as the Mzit ſuppoſeth: And further 
that the ſaid Weſt therof vieiſed the laid Mounſon, namely of the Mene- 
ments in the will of one Mounſon: And did not find either the wozds 
of the Will, noz the Will it ſelf what it was, Sec. And the Juſfices of Alliſe 
upon this Uerdic upon advice with the other Juſtices, gave Judgment, that 
the Plaintiff ſhall recover, 8&c. upon which a Wit of Erroz was bzought 
in ths Kings Bench, where it was moyed that the Judgment was erroneons: 
Firſt, becauſe the ary have not fannd that the Defendant was Tenant of 
the Free-hold, agreeing wich the fozm of the Plea, foz the Wizit of Aſiſe 
doth not ſuppoſe him to be Tenant of the Freg-hold, and therfoze the Uer- 
dict in this point not fully found. bo | 10 80 
The ſecond Err6z ig, that the Seiffn of the Plaintitt is not required of, ac 
cozding to the charge given to them, as well as the Diſſeiſen, foz the charge 
was that they ſhould enqnire of the Seiſen of the'Plaintiff,8c. But to both 
theſe the Court anſwered that the Uerdia is well enough, notwithſtanding 
theſe exceptions,, foz every Alſiſe bzanght ſuppoſeth that there is a Diſteiſoz, 
anda Tenant named in if, then this Niſe being vꝛought againſt a ſole per- 
ſon, Anne 6 be a Diſſeiſo and Tenant alſo; and therfoze the Uer- 
via ſaping, tat hs ag Tenant as the Wait ſappoſeth, is noty as ffrong in 
this caſe, as if thep had found that he was Tenant of the Free-hold, foz the 
Tenant of the Fceechold ought to be named in the Writ : if the Alliſe 
bad been bzought againſt two, oz moze, ſuch a Uerdic had not been good, foz 
it ſufficeth if any afthem be Tenant of the Freehold, and then the Mzit 
doth not ſuppoſe ctie to be Tenant moze then another, but ſuppoſeth one Te⸗ 
nant to be named in the Uzit.' And therfoze in ſuch a caſe the finding ought 
to be ſpeciall, to wit, that ſuch a one is Tenant of the Free-hold, oz that 
there is a Tenant of the Free-hold named in the Writ. But where one only 
is named in the Writ to be Difeiſoz and Tenant, it is ſufficient to find as 
here, foz by this it is certainly found that he is Tenant of the Free-hold, 
And koz the other paint, although it ve a good direction foz the Judges to 
the Jury, wherby they may the better perceive that there ought to be a Sei- 
ſin in him, oz otherwiſe there cannot be a Difleiſen by the ather,yet in Deep 
he cannot be a Diſſeiſed who was not then ſeifed: But the Alkiſe having 
found the Diſſeilen the @etſen in Law, is found included in the Diſſeiſen. 
But foz the point moved, that the Uerdict was not perfect , in as much as 
they found the Diſſeiſen with a Niſi, it ſeemed to Gawdy that the Judgment 
npon this Uerdict was erronious, as where a Uerdic in another Action is 
imperfect, a Venire facias de novo ſhall be awarded to try the Iſſue again: 
And if Judgment be given upon ſuch a Uerdict it is erroz ; ſo here the Uer- 
dict in this point being incertain , there ought to have been a Certificate of 
Alliſe to have this better opened: But the three other Juſtices held (as the 
caſe is) that the Uerdic in this point is certain enough, foz that which 
cometh befoze the Niſi (as it is placed) is meerly nugatoz. as in ths caſe 
of the Lozd Stafford againſt Sir Rowland Heyward, the Jury found Non 
aſſumpſit, but if ſuch M itneſſes ſay true(as they believe they did) Aſſump· 
ſit, &c. it was but a meer nugation. EET 
But it ſeemed to Popham, that if the Uerdict had been, if the woꝛds of the 
Will do not palit the Land, then that he viſſeiſed, and if they paſſe, then 
that he did not dilſeiſe ; there if the wozds of the Will be not found, the 
Uerdict had been all imperfed, but here the Werdic is fall and perfec Lefoze 
the Niſi, &c. and therfoze the Judgment was affirmed. 
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8. A Formedon in Deſcender was bzought by Ralph Holme Demandant, 

A axaine Henry Gee and Elizabeth his Wife Tenants, anv the Caſe 
was thus. 2K i ti ls. 

Ralph Langley and otherg gave two Me ſſuages and a Garden, with the Ap. 
purtenances in Mancheſter, to Ralph Holme the great Grandfather of the De- 
mandant, and to the Heirs of his body begotten, after Which the ſame great 
Grand- father by Deed indented, dated 20. September, 14 H. 7. enfeoffed 
lohn Gee of one of the ſaid Meſſuages, and of the ſaid Garden, rendring year- 
ly to the ſaid great Grand- father and his Heirs 13 7, 44, yer, at the Feaſts 
of S. Alicthael, and the Annunciation, by equal portions, after which the ſaid 
John Gee died ſeiſed of the ſaid Meſſnages and Garden, and it deſcended to 
Henry Gee his Son and Heir; after which the ſaid great Grand · father by his 
Indenture, bearing date 6, Marti, 12 H. S. enfeoffe@the ſaid Henry Gre of 
the other Meſſuages, rendring allo to him and his Heirs yearly 13 7. 4 d. at 
the ſaid Feaſt aforeſaid by equal portions,after which Holme the great Grand- 
father died, Stephen Holme being his Son and next Heir, who was ſeiſed of the 
Rents aforeſaid, and afterwards alſo died ſeiſed, Robert Holme being his Son 
and Heir, after which the ſaid Henry Gee died ſeiſed of the faid two Meſſua- 
ges and Garden, and they deſcended to E/;z. his Daughter and Heir, who 
took to Husband one Richard Shalcroft, and had Iſſue the ſaid Elizabeth wife 
of the ſaid Hexry Gee, Tenant in the Formedon, after which the ſaid Richard 
Shalcreft and his wife died, after which and before the marriage had between 
the ſaid Henry Gee and Elizabeth now Tenants in the F ormedon, the ſaid Eli- 
24beth enfeoffed one Richard Greenſearch of the ſaid Meſſuages and Garden, 
after which, to wit, at the Feaſt ofthe Annunciation of our Lady, 3 £1;z. the 
ſaid Henry Gee husband to/the ſaid Elizabeth, paid 13 1. 4 d. for the ſaid Rent 
reſerved as isaforeſaid, to the ſaid Robert Holme, after which, to wit, on Mun- 
day next, after che Aſſumption of our Lady at Lancaſter, before the Juſtices 
there, a Fine waz levied with Proclamations A to the Statute, between 
Thomas Aynſworth, and Thomas Holden then being ſeiſed of the Tenements 
aforeſaid Complainants, and the ſaid Henry Gee and Elix. his wife, Deforce- 
ants of the Tenements aforeſaid, wherby the Conuſance was made to the ſaid 
T bomas, and Thowas who rendred them to the ſaid Henry Gee and Elix. his 
wife, and to the Heirs of their bodies, the Remainder to the right Heirs of the 
faid Henry : the five years paſt after the Proclamations in the life of the ſaid 
Robert Holme, after which the ſaid Robert died, aud Ralph his Son and Heir 
brought the Forwedes upon the Gift firſt mentioned, the Tenants plead 
the ſaid Fine with Proclamations in Bar, and the Demandant replyed, ſhew- 
ing the ſeverall diſcontinuances made by the great Grand- father as aforeſaid, 
and the acceptance of the ſaid Rent by the ſaid Robert, by the hands of the 
now Tenant Hexry Gee as is before alledged, and that the (aid Yenry was 
then ſciſed of the Lad Tenements in Fee in right of the ſaid Eli. then his wife, 
and although that he alledge the ſaid ſeverall Feoffments to be made by Deeds 
indented, with the reſervation as aforeſaid, yet it is not mentioned in the Re- 
plication that he ſhews forth the Deeds wherby the reſervation was made; To 
which the Tenant by way of Rejoynder ſnew the Feoffment made by the ſaid 
Cliz. Shalcroft to the ſaid William Gzeenditch , wherby he was ſeiſed at 
the time of the payment of the ſaid Rent at the ſaid Feaſt of the Annunciati- 
on of our Lady, and traverſe Abſqus hoc, that the ſaid Yenry Gee was therof 
then ſeiſed in right of his wife, in manner and form, wherupon it was demur- 
red in Law, and adjudged by the Juſtices of Aſfife at Lancaſter, that the 
Plaintiff ſhould be barred, wherupon the Tenants have now brought theit 
Writ of Error. And 
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And by Popham and Clench the Judgment is to be affirmed; Firſt, be⸗ 
cauſe that the acceptance of the ſatd Rent had been by the hands of one who 
was to pay it, to wit, the Tenant himſelf, yet this (hall not bar the right of 
Intail in the ſaid Robert Holme (as a releaſe of his right ſhaulddo) but this 
acceptance (hall only fozecloſe him of his Action, to demand the Land during 
his life, and therfoze the right which the ſaid Robert had, being barredby the 
Fine, the Don is without remedy, foz the Bon ſhall never have remedy up⸗ 
on the Fine levied in time of his Father, the five years after the P2ocla- 
mations being paſſed : Bat in caſe where the right begin firſt to be a right 
inthe Don, and not where there was right in the Father. 

And further, it ſeemed to them, that the payment of him who had not any 
thing in the Land at the time of the payment, as here, ſhall make no conclu- 
ſion to him who accept it, becauſe this payment is as none in Law, 

And by them the Rejoynder of the Traverſe, Abſque hoc, that Henry 
Gee was ſeiſed at the time of the payment in Fee, in right of his ſaid Mike, 
in manner and fozm, as in the Replication is ailcdged, is good enough, foz he 
traverſeth that which the Demandant hath ſpecially alledged to deſtroy the 
Bar, and contrary to that which is alledged, it ſhall not be intended that 
they had other particular Eſtate at the time of the payment, which map 
make the payment to be good. 

And albeit the Traverſe had been, Abſque hoc, that the ſaid Henry 
was ſeiſed in 1 ight of his ſaid Wife, Modo & forma prout , the Deman⸗ 
dant bath alledged without ſaying in Fee, as it ts pleaded here, pet the Ju- 
ry ſhall be put to find if, if he were ſeiſed in Fee, !n jure Uxoris, and not of a- 
ny other particular Eſtate, as in 12 E. 4.4. A Feoffment is pleaded by 
Deed, the other makes Title, and traverſeth Abſque hoc, that he enfeof- 
fed Modo & forma, not ſhewing fozth the Deed, yet he who pleads the Fecf- 
ment, by Litcleton, (hall give no other Feoffment in evidence, then that 
which is pleaded by the Deed. And by 18 E.4. 3. In Treſpalle the De- 
fendant juſtiſies the enfry and ſowing of Cozn, becauſe that M. was ſeiſed 
in Fee, and ſowed the Land, and the Defendant as his Servant entred 
and cut it, the Plaintiff ſaith, that it was his Free-hold at the time of the 
ſowing, Abſque hoc, that it was the Free-hold of the ſaid M. and per Cu- 
riam, it is not good , foz ſuch matter was not alledged by the Defendant, 
but he ought to traverſe the deiſin in Fee, which was alledged, and good, 
and ſo it is good here. 

But it ſeems to Clench, that the Replication is not good, becauſe he dot 
not ſay, by the Wyziting upon which the Reſervation was made, whic 
concludes Robert by his acceptance, Hic in Curia prolat. as by Hill, 15, E. 
15. If a man will bar a woman of her Action foz her Land after the death 
of her Yusband, by Feoffment made by the Baron and Feme, during the 
Coverture by Deed, rend2ing Kent, by reaſon of acceptance of the ſaid Kent 
after the death of the husband, he onght to ſhew the Deed, and ſap, Hic in Cu- 
ria prolat. oʒ otherwiſe the Plea is not good, becauſe that in fuch a caſe albe⸗ 
it it were a Gilt in Tail, the wife ſhallnot be concluded by her acceptance, 
unleſſe that the Gift were by Deed. 

Popham, True it is, in caſe the party will demur upen it: but ſuppoſe 
in this caſe, the Teuants had expzcſly acknowledged the ſaid Feoffments, 
and then concluded afterwards as they have done here, ſhall they afterwards 
take advantage ef not ſhewing the Deed 2 A think that not, no moze here 
where they admit it and plead the other matter to avoid the concluſion ; foz 
if a double Plea be pleaded, if the other party demur upon it, he ſhall take 

the advantage cf the deubleneſſe: But ik he palle it over, and they pꝛoceed 
in pleading upen another point, the doublencſſe is gene. 


G g And 


114 


_ * 1 


Stroud der ſus 
Willis. 


— — 


And Fennor ſaid, that the right which is intended to be ſaved within the ; 


firſt bzanch of the Sfatate of 4 H.7. is, that upon which the party may purſue 
his Action, oz enter foz his remedy, the which the ſaid Robert could not do 
in, when the Fine was levied, becauſe he hid accepted the Rent, but the 
firſt right which was in ſuch a caſe, was that in the Demandant. 


Stroud verſus Willis. 


* Debt upon an Obligation of 40 J. by William Stroud Plaintiff, a- 
gainſt John Willis Defendant, the Condition wherof was, If the laid 
Willis his Bzirs, Erecutozs, oz Aſſigns, ſhauld pay o2 cauſe to be paid yearly 
to the ſaid William Stroud, the Kent, oz ſamm of 371 10s. of lawfull money, 
at the Feaſts of . Michael, and the Annuntiation, by equall poztions, accozd- 
ing to the Tenoz, true intent, and meaning of certain Articles of agreement 
iadented, made between the ſaid parties of the ſame date, that the Obliga⸗ 
tion was, that then the Obligation ſhall be void, and the Defendant chews 
the Articles which were thus, to wit, that the ſaid William Stroud hw de⸗ 
miſed to the Defendants all ſuch Tenements in Veatminſter, of, oz in which 
the ſaid William then had an Eſtate foz life by Copy. Anglice Copie 
des, except accozding to the cuſtom of the Wannoz of Yeatminſter, from the 
Annunciation of dur Lady then lalt paſt, foz fozty years , if the laid William 
ſhould ſo long live, rendzing yearly to the ſaid William 37 1, 10s, of la wfull 
money, at the Feaſts of © Michael, and our Lady, by equal poztisns, under 
the Eaſt · gate of the Caſtle of Taunton, in the County of Somerſer,&c, with 
divers things compꝛiſed in the ſaid Articles. To which points the Deken⸗ 
dant pleaded , that at the time of the making of the ſaiv Articles the Plains 
tiff had not any Eſtate in the Tenements in Veatminſter afozeſaiv, foz tearm 
of his life, by Copy, Anglice Copie des, except accozding to any cuſtom of 
the ſaid Pannoz of Yeatminſter, and that the Obligation was made foz the 
payment of the ſame Rent reſerved by the ſaid Articles, and demands Judg- 
ment, &c. wherupon the Plaintiff demurred in the Common Bench, and 
there Judgment was given that the Plaintiff ſhould recover his Debt and 
Damages, as appeareth there, Mich. 36, & 37.Eliz.Rot. z 12. upon which a 
Wait of Erroz was bzought in the Kings Bench, and there moved that the 
Judgment was erroneous, in as much as upon the matter he ought to have 
been barred of his Action ? foz if an Action of Debt had been bzonght upon 
the Demiſe, by the Articles, the Defendant might have pleaded as here, and 
the Plaintiff ſhould be cleerly barred: As if a man be bound to make an E- 
ſtate, oz to aſſure to another all the Lands which he hath by deſcent from 
— * oz all the Lands which he hath by purchaſe from ſuch a one, oz 
like. 

And of this opinion Gawdy was, ſaying, in as much as the Obligation is, 
that he ſhall be paid acceꝛding to the true intent of the Articles, the intent 
of them is not that the Rent ſhall be paid if any Land be not paſſed by them, 
foz it ſhould be paid, as by 22 H. 6. if a man be bouao to pay a Rent which 
is reſerved upon a Leaſe mads fo him, he cught fo pay it at his peril : But 
if it be to pay it accozdingly to the Leaſe, there he ſaid, it is not papable but 
upon the Bond, and is to be paid as a Rent. And ik the Land be eviced in 
the interim befoze the day of payment, the Dbligo2 (hall help himſelf by plea⸗ 
ding of it upon ſuch an Obligation to diſcharge the Bond, ſo here: But it 
ſeemed to Popham, that the Judgment was well given, and pet he agreed 
the Caſes that were put; but he ſaid there was a diverſity where the Obli⸗ 
gation goes in the generality, and where it tends fo a ſpecialitp: foz as by 
2 E. 4. If a man be beund to be Non ⸗ſuit in all Actions which he hath againſt 
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ſuch a one, oz to aſſure fs another all his Lands in Dale, he may ſay, that he 
hath not any Suit, oz that he hath no Land in Dale: But it it be that he 
ſhall be Non / ſuit in a Formedon depending, oz to enfeoſt him of White acre, 
there it is no plea, becauſe he refers to a ſpecial point. And by 18 E. 4. Af 
a man be bound to another to pay him 101, foz which a ſtranger is bound 
to the ſaid Obligee, it is no plea foꝛ him to ſay, that the ſtranger is not bound 
to pay him 10 1. foz when the Condition refers to ſuch a ſpeciall matter, 
this cannot be denied of hi m who is bound. 

And therfoze in this caſe the Defendant cannot ſay, that there were not a- 
ny ſuch Articles, contrary to that which is ſpecially compꝛiſed in the Condi- 
tion, as by 28 H,6. A man was bound fo perfozm the Covenants compzi- 
ſed in a certain Indenture of Covenants, he (hill not ſay, that there was not 
any ſuch Indenture, becauſe it reſozts to a ſpeciall. 

Do J think, ita man be bound to pay the Rent of 10 l. a year reſerved up⸗ 
on an Indenture of Demiſe made of Lands in D. payable at ſuch a Feaſt, he 
ſhall not ſay againſt it, that there was no ſuch Demiſe made, noꝛ no ſuch Rent 
reſerved upon the Demiſe, but is cſtopped cf the one and the other. And in 
Hill. 3.Eliz. A man was bound th it he (hill pay to A. oz the Dbligee, all ſuch 
ſumms of mon as T. S. deceaſed ſtands bound to pay by his Obligation ta the 
ſaid A. and of one R P. to the behoof of the Childzen of ſuch a one, accozding 
to the Mill of the ſaid party; and in Debt upon this Obligation he ſaith, 
that the ſaid T. S. was never bound by any ſuch Waiting Dvligatozy to the 
ſaid A. and R. P &c. to pap, &c. Pro uſu filiorum, &c. as in the Condition; 
and per Curiam adjudged no good Bar, becauſe he is eſfopped to denp the 
ſpeciall matter, which is matter of Writing, and not a bare matter in 


Deed. 


Kirton verſus Hoxton, and others, 


10. N an Appeal of Payhem bꝛought by Kirton Plainfiff, againſt 

Rob, Hoxton Eſq; and divers other Defen. the one of the Defen. plead 
Nul tiel in rerum natura, as another of the Appellees, and if it be not found 
then as to the Felony and Mayhem not guilty : Agreed by the whole Court 
that ſuch a manner of pleading is not to be ſuſfered in an Appeal of Waphem, 
becauſe no life is put in danger by the ſuit : And yet it was objected that there 
are pzeſidents, that ſuch fozm of pleading hath been admitted in Appeals of 
Maphem. But the Court had reſpect to if, that the reaſon in all the Books 
of Law in which it hath been admitted in an Appeal of death, and the like, 
is, that it ſtands in Favorem vitz, and therfoze it is admitted to be good, oz 
otherwiſe by the Books, it ſhall not be admitted to be ſo, foz the doubleneſle 
of it: But no life is to be put in jeopardy in this caſe, and cherfoze ſach a 
plea ſhall not be admitted, but the Not guilty ſhall ſtand, by which the other 
plea is waived, | 


Mayhem, 


Appeal of 
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Hillary Term, 38 Elix. 


Henry Earlof Pembrook, verſus Sir Henry Backley. 


Coke liv. 5.76. ditt, and Sir Henry Backley Knight, Defendant, the caſe npen the plead⸗ 
= ing appeareth to be thus. 

The ſaid Earl was ſeiſed in his Demefn as of Fee, of the Mannor of Stocks 
trift, in the County of Somerſet, to which Mannor the Office of the cuſto- 
dy of the Foreſt of Selwood, in the ſame County belongeth, and alſo that 
there was before time of memory, an Office within the fame Foreſt cilled the 
Lievtenant-ſhip, or Cuſtody of the ſaid Foreſt belonging to the ſaid Mannor, 
of which alſo the ſaid Earl was ſeiſed in his Demeſn as of Fee: And that there 
was one part of the ſaid Foreſt called the Weſt part of the ſaid Foreſt , in 
which there were two Walks, or Bayliwicks, the one called Staverdale walk, 
and the other Bꝛewick walk: And that the ſaid Lievtenant had the charge 
of the Deer, and the diſpoſition and appointment of the Keepers of the ſaid 
Foreſt. And that the ſaid Earl being ſo ſeiſed, by his Writing, bearing date 
5. Rovemb.1 2-Eliz. reciting that his Father had granted the Office of Liev- 
tenant · ſnip, and Deputy-ſhip, ofthe ſaid Weſt part of the ſaid Foreſt, Cum 
vadiis,xc.quando acciderit, and the Keeper-ſhip of 1B:ewick-walk afore- 
ſaid, to the ſaid Sir Maurice Barkley Knight, and the Heirs Males of his 
body, and inſtituted and ordained him, and the Heirs Males of his body, Liev- 
tenant and Deputy therof to the ſaid Earl and his Heirs, confirmed the Grant 
aforeſaid, 

And further by the ſame Deed granted and confirmed to the ſaid Sir Mau- 
rice, and to the Heirs Males of his body, the ſaid Lievcenant-ſhip and Depu- 
ty-ſhip of the ſaid Weſt part of the ſaid Foreſt, and alſo the Keeper-ſhip of 
the ſaid Walk called Staverdale Walk, together with the Lodges, &c. 

Provided alwaies , and the ſaid Sir Maurice covenanted and granted, for 
him and the Heirs Miles of his body, with the ſaid now Earl his Heirs and Af. 
ſigns, that it ſhall be lawfull for the ſa id Earl his Heirs and Aſſigns, to have 
all the Preheminence or commandment of the ſaid Game and Hunting, and 
pleaſure there, as if this Grant had not becn made, 

Provided alſo, and the ſaid Sir Maurice covenanted, granted, and promi- 
ſed for him, and the Heirs Males of his body, to, and with the ſaid Earl, his 
Heirs and Aſſigns, that the ſaid Sir Maurice and the Heirs Males of his body, 
and their Aſſignee, and Aſſignees, will preſerve the Game as fair as it com- 
monly hath been uſed, and that neither the ſaid Maurice, nor any of the 
Heirs Males of his body, nor any of their A ſſignees, will cut any manner of 
Wood growing upon any part of the Premiſſes, unleſſe for neceſſary Brouſe, 
and ſuch as they may lawfully cut of their own, and as was accuſtomed, xc. at- 
ter which Sir Maurice died, and Sir Henrp Barkley his Son and Heir Male, 
cut four Okes within the ſaid Walk called Bzewicks, growing upon the ſoile 
of the Queen there, every one of them being Timber , and of the value of 
13 8.4 d. and converted them to his ownuſe. And whether by this act done 
by the ſaid Sir Yenry the now Earl of Pembꝛock, may re-enter into the 
things granted by him, was the queſtion, which ſtands upon two points, the 
firſt, Whether the laſt Pꝛoviſo makes a Condition, or be but a meer Cove- 
nant. 2. Whether this Act makes a Forfeitute of the ſaid Offices granted as be- 
fore by the courſe of the Common Law. 


Gaudey, Clench, Walmſley , and Beamont, that the firſt Proviſo is not a 
Condition 


Sce this Caſe J* an Action upon the Caſe, between Henry Carl of Pembrook Plains 
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Condition, either becauſe he is not by this to do moze then he may do by his 
ſuperioz cuſtody, in which caſe he ought to do it vn his ownanthozity, as to 
take his fee Deer, oz to chaſe and kill Deer by Marrant, and the like; 
oz otherwiſe if it ſhall be taken, that he may by this Proviſo kill oz chaſe the 
Game at his pleaſure, it is void, wtecauſe as to it, hs is to do that which he 
ought not to do by his Dſfice, to wit, to deſtroy the Game, which by his Df- 
fice he is to pzeſerve ; and therfoze foz the firſt, it ſtands meerly upon the 
Covenant. - | nin pregtt; Fa og 

Then when he ſaith further in the ſecond clauſe ; Pꝛovided alſo, and the 
ſaid Sir Henry Barkley covenants, this is to be intended that it ſhall be as 
the other foz the wozd alſo, and this is but a bare Covenant as the firſt 
was. 81. | ; 

And thep ſaid further, that this laſt Proviſo ſhall be ſaid enfirely the 
woꝛds of the Grantee himſelf, as the Covenant is, and without wozds of the 
Grantoz a Condition cannot be, foz it is foz him to condition with the Eſtate 
given, and not foz him to whom the Grant is made; And therfoze ſuppoſe 
that it had been on the other part, to wit, P2ovided alwates, and the Gran⸗ 
toz covenant that the Grantee ſhall have the refuſę ot the bzouſe, and the like; 
this ſhall not be ſaid to be any Condition, but a meer Covenant: In like 
manner ſhall it be on the other part. 0 

And further it is common foz Scriveners and ignozant perſons to make 
in effect every Covenant to begin with a Proviſo in this manner, and ther- 
fo;e to expound ſuch a manner of Proviſo ag a Condition, it ſhall be foo peri⸗ 
lous to the Eſtates of men. ef Ws nels PHD, wn 

And foz the caſe upon the Leaſe made by Serjeant Bendloes, which was 
thus. rn, 85 

: Provided alwaies, and it was covenanted, granted and agreed between the 
parties, if the Leſſee ſell, or alien the term that the Leſſor ſhall have the pre- 
ferment, This they agreed to be a good Condition, as was%avjudged in the 
Common Bench, 3 2 Eliz. but the caſe there is, betuſe theꝑ are the woꝛds 
as well of the Leſſoz, who may add a Condition fs the Eſtate, as of the Leſc 
ſee who made the Covenant, which is not here. But they ſaid, that the caſs 
between Hamington and Pepull which was 17 Eliz. in the Kings Bench, 
was moze nigh in reſemblance to the caſe in queſtion, which was that the 
ſaid Pepull made a Leaſe foz years to Hamington of a Farm, except the wood, 
and covenanted with the Leſſee that he ſhall take all manner of under-wood; 
pzovided alwates, and the Leſſee covenant that he will not cut any manner of 
Limber-tree, & this was adjudgedno Condition. And as to the other point 
they laid, that the cutting of Trees by him who had the cuſtody of the Fozeſt, 
is not a tozfeiture of his Office by the Common Law, as it is of him who 
bath the cuſfody of a Park, foz there is another ſpeciall Officer who bath 
the charge of wood in a Fozeſf, to wit, the Uerderer and the M oodward, 
and therfoze it is no fozfeiture of him who hath the cuſtody of the Fozelt to 
tut Trees, foz he hath another charge, to wit, the cuſtody of the Game on- 
ly, and not of the Mood. 

And further the cutting of one oꝛ two Trees is no cauſe of fozfeiture, foz 
it may be that there is Covert-ſhade and bꝛouſe ſufficient of that which per 
remains, in which caſe it is no fozfeituze if it be not averred that theſe things 
are impaired by it. | 

But the chief Juſtices, chief Baron and all the other Juſtices and Barons 
were of a contrary opinion. And foz the matter of fozfeiture at Common 
Law, they ſaid that it was a cauſe of fozfeiturs of an Office at common Law 
fo cut the Trees, as well inthe caſe of a Fozeſter, as in caſe of a Park- 
keeper, foz the Fozeſter hath not only the charge of the Game, bntf of all that 
is within, the Fozeſt by which the cn is fed, pzeſer ved, oz ſuccoured, 
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and they are fed by the hꝛonſe, and ſu cconzed by the ſhade, and have the cal mer 
and better lodging by reaſonof the Trees; and therfoze by their Office they 
are to have a care of theſe things as well as of the Game, foz without theſe 
the Game cannot ſtand: as to ſap, that there are others who have -ſpectall 
. charge of the Mood andPaſture,as the Woodward, og Agiſter,&c. this is no 
poof that the Fozelters, oz Keepers ate diſcharged therby. | 

And the Fozeſters and Keepers are by their Difices to pzeſent the Mil⸗ 
doers in the Woods within the Fozefts of the Wood-wards, and therfoze 
they have fo do with it. And by Carta de foreſta, none may cut his wood 
within his Fozelt, Niſl per viſum Foreftacii,ergo the Fozeſters have charge 
therof ; Andevery valuatary ac done by an Dfficer contrary to that which 
belongs to his Office is a fozfeiture of his Office, as by voluntary killing of 
Bucks, cutting of Trees, Wood, oz the like: but ofherwiſe it is of things 
done 02 (uffered by his negligence if it be not common oz often. And albeit 
the Trees here were not many, oz that it was not averted that the Game 
was to be hurt therby, pet it cannot be intended but that it is ſo much im- 
paired by it, as it ſhould be by the billfirg of a Buck in the Fozeff, by which 
the Dfftce ſhall be fozfeited, becauſe the Game is therby the wozſe, and pet 
there may be Ganie ſufficient without this Buck, but he bath voluntarily 
done a thing contrary to his Office, and therfoze it is a Fozfeifure of his Df- 
fice, and fb it ſhall be in this caſe. | 


And foz the ther point they laid, it wasn Condition and alſo a Covenant, 
and it was foz good pur poſi to have it to be ſo: Foz ſuppoſe that the Game 
had been deſtroped be t d Sir Henry, ſhall this be a ſufficient recom- 
pence oz ſatisfaition to eter fo the Condition bzoken ? No, and therfoze 
the Covenant. was made to recompence him foz Damages, 


When a Pro- Ind when unam the Habendum a Proyiſs is added fog a thing to be done by 

Condnion, him to wham the Deed is made, oz to reſtrain him to doany thing, this is 

* a Condition, as well ag if it had been a Condition which ſhall make oz ſhall 

reſtrain to do ſuch a thing ea they are in this caſe the wozds of the Grantoz, 

to reſtrain the Grant in ſame manner, and to ſhew in what manner he ſhall 

have it, and it is alwaip fo him who paſſeth the Eſtate, and to no other. 

Then ſuppoſe here, that the Proviſo had been; Provided alwaies that the 

Grantee ſhall not cut any Tree, And the Grantee covenant alſo that he will 

not cut any Tree, this is plainly a Condition and aiſo a Covenant; then it 

is as plain in the caſe in queſtion, which is; Provided alſo, and the Grantee 

covenant;tc. that he will not cut any manner of Wood: diſtinguich the ſen» 

tence by his pꝛoper diſtindion, and it is cleer that it is a Condition as well 

as a Covenant. And to ſay , that there is adiverſity between this caſe and 

the caſe upon @erjeant Bendloes Leaſe, becauſe there it is, Provided al- 

waies, and it is covenanted and agreed between the parties; Jn which caſe 

it is alledged, that the agreement which is the Plainticks, goes to the Proviſo 

to make it a Condition foz him, as well as it (hall go to the Grantee 

to make it to be a Covenant fromhim : they underſtand no difference, bes 

cauſe the Proviſo as it is placed, is of it ſelf as ſpoken by the Plaintif ; and 

the agreement between the parties that ſuch a thing (hall be done by the Wel 

ſee, makes if a Covenant on his part only, all being to bs perfozmed by him, 
as plainly as in the caſe in queſtion. 


And to fay, that the laſt Proviſo ſhall not be a Condition, becauſe the firſt 
cannot enure as a Condition, becauſe that which is to be done may lawfully 
be done with it. oꝛ without it, oz becauſe that the matter to which the Proviſo 
is annexed, is repugnant to the nature of the thing granted, pet this is not be- 
cauſe of the nature of the wozd it ſelf, but by reaſon of that to which the Pro- 
viſo is annexed, and therfoze the Proviſo following hindzed in its operation 
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by meanes of the wozd, alſo; And therefoze if a man makes a Leaſe fo2 
ve ers, pzovided alwayes that the leſſoꝛ may enjoy and hold the Pannozs of 
D. (which is other Land) oz that the Leſſee ſhall kill I. S. theſe are void of 
Conditions; But grant then that it is further provided alſo that he Gall not 
alien his Ter me, is not this a good Condition although that which was 
Precedent was no Condition: It is cleer that is not; And they ſaid foz 
Hamingtons Caſe that it was but of the nature of a declaration with what 
wood the Leſſee ſhall meddle, becauſe it depends upon the Covenant of the 
Leſſoz, and it ts generall, co wit, that he may cut any manner of under- 


wood, pzovided that he do not cut any manner of Timber; and Popham 


was of councell with Hamington in this caſe, and the Court at the begin⸗ 
ning inſiſted much that it was a Condition, and that foz the reaſon then al- 
tedged, that it depended upon the Covenant of the Lefſoz, which was general 
foz all manner of under / wood, becauſe that Standels growing between great 
Trees, might be taken within the generall wozds of all manner of under⸗ 
wood, foz fo make it plain if was well put in, that he ſhall not cut any man- 
ner of Timber Trees, and therfoze in this point if was but a Declaration, 
with what wood he ſhould meddle, altbough in truth it was of another thing 
then was compziſed in the Covenant befoze : And then the adding of a Co- 
venant to ſuch a Proviſo ſhall not make the Proviſo of another nature, then it 
was befoze the Covenant made, o2if no Covenant had been added to it, and 
upon this reaſon the Court then gave Judgment foz Hamington, And by 


him, if A am ſeiſed of the Pannoz of D. in D. and of Black acre in D. and ſo . 


ſeiſed, J covenant with J. S. that he ſhall enjoy the ſaid Pannoz foz ten years: 
P2ovived and the ſaid I. C. covenant that he ſhall not enjoy Black acre, this 
Covenant is not a Condition, but a Declaration deduced out of my Cove- 
nant , to make a plain Declaration, that it is not my intent that Black acre - 
ſhall paſſe, be it parcel oznot parcel of the ſaid Pannoz : Then the Cove- 
nant following will not alter the nature sf the expoſition of the Proviſo 
which the Law ſhall make of if ſelf, ifit had ſtood of it ſelf without a Coves 
nant following, ; 

And foz the Proviſo here, he put this caſe, ſuppoſe it had been; Provided, 
and the Grantee covenants that he ſhall not cut any Trees: None will deny 
but that this had been a Condition and a Covenant alſo : And what diverſity 
is there where the wozd is at the concluſion, and ſo couple the Condition and 
Covenant together. And we are not.to alter the Law foz the ignozance of 
@criveners, who do they know not what by their ignozance, ſhall be cozreu⸗ 
ed by the Law. 

And they agreed, that where a pꝛincipall Dficer is by his Office to maks 
inferioz Dificers under him, and the inferioz Dfficer commits a fozfeiture, 
the ſuperioz Dificer (hall take advantage therof, and hall place a new Dffi- 
cer, as was done in 39 H. 6. fog the Office of the Marſhall of the Kings 
Bench, put in by the great Parſhall of Englang. 


7 alder Harms 1.2. Cot judged, that an Action of 
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bend of Tervin in the County of Cheſter, founded in the Cathedzall 
I Mod 925 Church of Liechfeild in the County gf Stafford, againſt Thomas Sydall 
4 7104. 71 Executoz of William Sydall, the caſe appeared tobe this. 
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S ch a- || Debt between Valentine Overton Clark, Pꝛebendarp of the Pꝛe⸗ 


Henry Spdall Clark, Prebendary of the Prebend, 26 Mai 5. E. 6. with 
the aſſent of the Dean and Chapter, and by Writing indented , demiſed the 
ſaid Prebend. to the ſaid William Spdall for 43. years from the Feaſt of the 
Annunciation of our Lady, in the year of our Lord 555. at the yearly rent of 
361. William Sydall aſſigned over his term, and died, making the ſaid 
Thomas his Executor, Yenry Spdall alſo died, and afterwards the Plaintiff 
was made Prebend, and for the rent arrear in his time, and after the aſſigu- 
ment this Action is brought againſt the Executors in the Debet and Detinet. 


342% Andit was alledged that in Hillary Term 36 Eliz. Rot. 420. in the caſe 

PP. / xg between Glover and Humble, it was adjudged in the ings Bench, that 

92 <* the Grantee of the Reverſion ſhall not maintain an Acion of Devt upon a 

Leaſe foz years againſt the Lefce himſelf, foz any arrears of Rent incurred, 

after that he had made an aſſignment of his Term over to another, and al- 

ledged alſo that in jump Mie Eliz. in a caſe between it was ad⸗ 

Debt lyeth foz the L eſſoʒ himſelf againſt the Leſſee, 

foz arrearages of Kent relerved upon the Leaſe, and accrued after the Lellee 

had aſſigned his Term over ; and both theſe caſes were adjudged accozdings 

ly in the Rings Bench, and the reaſon in the firſt caſe was, becauſe that by 

the Grant of the Reverſton over, the pꝛivity of contract which was between 

the Leſſoz and the Leſſee is diſſolved, and the Grantee of the Never ſton ag 
to it tut a ſtranger. | ys | 


But in the laſt caſe the pzivity of contrad is not diſſolved between theWeſ- 
ſoz and the Leſſee, notwithſtanding the Leſſee hath paſſed over bis Term, 
neither is the contract therby determined between the parties. 


Wut Fennor ſatd, that in this caſe the paivity in Deed is gone by the death 
of the Leſſee, and therfoze the Crecutoz who is but pzivy in Law, is not ſub⸗ 
ject to this Action, unlelle in caſe where he hath the Term; in which caſe 


5 ſhall be charged as he who hath Quid pro quo, which is not in the caſe 
ere, 


And he ſaid further, that a Leaſe made by a Pꝛebend is good no longer 

then his own life, but is meerly void by his death, and therfoze ſhall not be 

laid to be a contraa ta bind further then his life, and therfoze alſo he ſaid, 
that the Action will not lye in the ſaid caſe foz the Succeſſoz, 


But Gawdy ſatd, that here the Leaſe is conſtrmed, and therfoze good du⸗ 
ring the Term, but it ſeemed to him that the Executoꝛ who is but in pꝛiby 
in Law ſhall not be chargable with this action,foz the arrearages due after the 
aſſignment over, and yet he agreed that the Heir, the Succeſſoz, and the 
Crecutoz of the Leſſoz ſhall have debt againſt the LeNee himſelf, foz the ar⸗ 
rearages which accrues to be due after the alignment over of the Leaſe : 


But 
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But he ſaid, that the Action of Debt againſt the Executoz upen a Leaſe made 
to the Teſtatoꝛ, and foz the arrearages due in the time of the Trecutoz, ought 
fo be in the Debet and Detinet, and that foz the occupation of the Term, 
wherby he hath Quid pro quo, which is not in this caſe. 


Popham ſatd , that fc2 the time that the contrac (all bind in nature of a 
Contract, there is not any difference between th; Yeir the Succcſſoz , 
and the Executoz of the Lefſoz, and the Executoz oz Adminiſtratoz ef the 
Leſſce, foz the one and the other are equally pꝛivp to the Contract, and a 
Contra oz Covenant eſpectally being by wziting, binds as ſtrongly the 
Executoz oz Adminiltratoz , as the Teſtatoz oz the Jateſt ate himſelf why 
made it, Foz theſe are pꝛivies indeed to the Contract, and as to it repzeſen? 
the perion of the Zeſtatoz oz Inteſtate himſelf. 


And he agreed, that the Action of Debt againſt the Erecutozs, koz the ar⸗ 
rearages of Rent cf a Leaſe which he occupies as Executoz, and accrued in 
their own time, ſhall be in the Debet and Detinet; The realon is, although 
they have the Land as Trecutoz, pet nothing therof ſhall be 1inplcyed to the 
Execution of the Mill, but ſuch PÞzcfits as are above that which was to 
make the Rent, and tyerfoze ſo much of the Pꝛofits as is to m. ke, oz aut wer 
the Rent, they {hall take to their own tiſe to anſwer the Rent, and therkoze 
they having Quid pro quo, to wit, ſo much cf the Wꝛofits fog the Rent, the 
aficnought to be bzeught againſt them in ſuch caſes, where they are ts be 
charged in Debt foz Rent upon a Leaſe made to the Teſtatoz, and have not 
the Profits of the Leale it ſelf, noꝛ means, nc; default in them tocume to it, 
the action of Debt ought to be againſt them in the Detiner only. and this ts 
the cale here, and therfoze the action be ing in the De bet and Detinet doth 
not lpe. 

And further he agreed in this caſe to the opinion of Fennor, that the acti- 
on here doth not lye fo2 the Succeſſoz of the Pꝛebend who made the Leaſe, 
fozno moze then the Suc celloꝛ in this caſe ſhall be bound by the Contract of 
his Pzedeceſſo2, no moze ſhall he take advantage by this Contract, foz it is 
the conſideration which makes him to be bound, and not only the Contract, 
and (9 the Succeſſoz in ſuch caſes is but pzivy in Law, and not in Deed to the 
Contract of his Pꝛedecelloz. But otherwiſe it is of the Ducceſſoz of a Bi⸗ 
ſhop and the like, which Leaſes are not void againſt the Succeſloz, but 
votdable, | 


_ — 


Caſe of Armes. - 


8 iy an aſſembly of all the Juſtices and Barons at Sergeants-Inne, 
this Term, on Mundap the x 5.day of April, upon this que ſtion moved 
by Anderſon chief Juſtice of the Common Bench: Whether men map 
arme themſelves to ſuppzeſſe Riots, Nebellions, oz to reſiſt Enemies, and 
to endeavour themſelves to ſuppꝛeſle oz reſiſt ſuch Diſturbers of the Peace, 
02 quiet of the Realm; and upon good deliberation, it was reſolved by them 
all, that every Juſtice of Peace, Sheriff, and other Miniſter, oz other 
Subject of the King, where ſuch accident happen may do it: And to fozti- 
fie this their reſolution, they peruſed the @tatute of 2 E. 3. cap. 3. which e- 
nacts that none be ſo hardy as to come with fozce, oz bing fozce to any place 
in affray of the Peace, noz to go oz ride armed, night noz day, unleſſe he be 

| : It a Servant 
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Caſe * 


Armes. 


Servant to the King in his pꝛeſence, and the Miniſters of the Ring in the 
execution of his Pꝛecepts, oꝛ of their Oftice, and theſe who are in their com- 
pany aſſiſting them, oꝛ upon cry made foz Weapons to keep the Peace, and 
this in ſuch places where accidents happen upon the penalty in the ſame 
Statute cont.ined; wherby it appeareth, that upon cry made foz Weapons 
to keep the Peace, every man where ſuch accidents happen foz bzeaking the 
Peace, may bz the Law ar me himſelf againſt (ach evill Doers to keep the 
eace. 

Put they take it to be the moze diſcreet way foz every one in ſuch a caſe to 
attend and be aſſiſkant to the Juſtices, Sheriffs, oz other Miniſters ofthe 
ing in the doing of it. 


f 
3. AT the ſame time it was alſo reſolved by them all (except Walmſley, 
Fennor, and Owen) in the C aſe of «ne Richard Bradſhaw ano Ro- 
bert Burton, who with others lately by wozd entred themſelves inte an a- 
greement one with another to riſe and put the mſelves into Ar mes, and ſo to 
go from one Gentlemans houſe to another, and ſo from heuſe to houſe to 
pull down Incloſures generally; that this ſo appearing by their own con⸗ 
feſſion, oz by two Witneſſes acco2ding to the Statuts, is high Treaſon by 
the Statute of 13 Elz. cap. 1. The wozds of which Statute are, Thor if a- 
ny intend to ſevy War againſt the Queen, and this ma iciouſly, adviſedly, 
and expreſly declare or utter by any words or ſayings, that chis ſhall be high 


Rebellion of Treaſon ; F02 all agreed that Rebellion of @uvjeas ag. uuſt th. Mace. yath 
dub ect, high been alwates high Treaſon at the Common Law, foz the St.tute of 25 E. 


I ircalon, 


3. cap. I. is, that levping of Mar within the Realm againſt the Kiag is 
Treaſon, and Rebellion is all the War which a Subject can make againft 
the Ring. 


But Walmſley and the others with him ſaid, that the tatute cf 1 Mar: 
cap. 12. 10. That it any to the number of twelve, oz maze, alle mble them- 
ſelves to the intent to pull down Jacloſures, Pales, and the luke with 
fozce, and continuing together after pzoclamation , accozding to the Sta- 
tute, to go away by the ſpace of an hour, oz do any of the Dffences mention⸗ 
ed in the Statute, that this is Felony : So that if theſe Actions had been 
Treaſon at the Common Law, it had been to no purpoſe to have made it 
Felony. 

And it ſeemed fo them that the reſiſtance ought to be with fozce to the 
Queen, befoze that luch Ads ſhall ve ſaid Treaſon. 

But all the other Juſtices agreed (and ſo it was put in ure latelp in the 
caſe cf the Pzentices of London) that if any aſſemble themſelves with fozce 
to alter the Laws, oz to ſet a pꝛice upon Uictualls, oz to lay violent hands 
upon the £Pagiſtrate, as upon the Pei of London, and the like, and with 
fozce attempt to put it in action, that this is Rebellion and {reaſon at 
Common Law, and pet this Statute of 1 Mariæ, makes it in luch a caſe 
but Felony. | 

And they put a diverſity vetween the caſes of pulling down Jncloſures, 
Pales,&c. compaiſed in the Statute of 1 Mar. foz thoſe are to be under ſtood 
where diverſe to the number of twelve, oz moꝛe, pꝛetending, anp oz all of them 
to be injured in particular, as by reaſon of their common, oz other Intereſt 
in the Land incloſed, and the like, and allembling to pull it down fozcibiy, 
and not to the caſes where they have a genorall dillike to all manner of In⸗ 
cloſures, and therfoze the aſſembling in a fozcible manner, and with Armes 
to pull them down where they have any Intereſt, wherby they were in any 
particular 


— = * —— — — — 


particular to be annoped 02 gricved, is not Treaſon; but the caſe here ten⸗ 
dug to a geaerality, makes the ad ik it had been exe cuted to be high Treaſcn 
bp the ccu ſe of the Commen Law, 

And therfoze the intention appear ing as the caſe is here, it is Treaſon by 
the St. tute ol 13. afozelald. 

Per:am in ſome manner doubted cf the pꝛincipall caſe, but fo intend to 
riſe wity koꝛce to alter the L1ws, to ſet pzice upon any Uicuals, oz to uſe 
foꝛcc againſt a Magiſtrate feʒ executing his Difice of Juſtice, and the like, 
he laid that they were cleen ly Treaſen by the Statute of 13, afozeſaid, if it 
may appcar bp expaefie we2ds,0; otherwiſe, as the ſaid Statute mentions, foz 
all thcſe tend againſt the Queen, her Crown and Dignity, and therfoze (h.ll 
be as againſt the Queen her ſelf : And ik it had been put in pzactice it had 
been Treaſon at the Common Law, 
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Trin. 15. Jac. In the Kings Bench, entred, Hill. Fac, Rot. 
194. 
Brooks caſe. 


N an Ejectione firmæ bzoug hvy one Brook againſt Brook, the 
Caſe was thus. a 
Xchn Weight a Copyholder in Fre, Io Eliz.ſurrendred his Land 
into the hands of the Lord by the hands of Tenants, according to 
the Cuſtom, i c. without ſaying. to whoſe uſe the Surrender ſhould 
be; And at the next Court the ſaid cha Uzight was admitted Habendum co 
him and his Wife in Tail, the remainder to the right Heirs of John Mzight, w 
and the Wife of John Mzight now Defendant was ſeiſed from the time of r 
the admittance untill this day: And it was objected by the Counſell of the Clarkold - 
Plainciff, that. the ſurrender was void, becauſe no uſe was limitted, and ther- land no uſe is 
fore by conſtitution of Law ought to be to the uſe of the Surrender, as if a limited, to 
Feoffment be made ard no Ule limited, it ſhall be to the Uſe of the Feoffor, n__ ule it 
or as it is in Sir Edward Cleers Caſe Coke lib. 6. 18. If a Feoffment be 
made by one to the uſe of his laſt Will, he hath the uſe in the mean time 
2. That the admittance was not available to paſſe an Eſtate to the Wife, 
for ſhe was not named in the Premiſſes but only in the Yavendum, and the 
Office of an Yabendum is to limit the Eſtate and not the perſon, and therfore 
it is ſaid in Thꝛogmoꝛton and Tracies Caſe in Plowd. com. That if one be 
named to take an Eſtate in the Yabendum, where he was not named at all in 
the Premiſſes, this is not good. 
But it was reſolved by the whole Court fo? the fir ſt point, that the ſubſe- 
quent Act ſhul explain the Surrender, foꝛ, Quando abeſt Proviſio partis, ad- 
eſt proviſio legis: And when the Copyholder accepts a new admittance, the 
Law itcnvs that the Surrender generally made was to ſuch an Uſe, as is 
ſpecified in the avmittance, and the Lo2d is only as an Inſtrument to con- 
vey the Eſtate, and as it were put in truſt to make ſuch an admittance, as he 
who ſurrenders would have him to make: And Crook Juſtice ſaid, Fides | 
adhibita fidem obligat. | 2 
I Foz ö 


— 


— 


Laurking verſns PR, verſus 
Wilde. Hare. 


— — 


Tirhes for a 
riding Nag. 


Afterwards 
fol 15 


+ Foz the ſecond point it was alſo agreed by the Court that the Uife (hall 
take by this admittance, albeit ſhe were not named in the Pzemiſſes, but 
only in the Habendum ; and they agreed, that in Fcoffments and Grants, 
the party that is not named in the Pꝛemiſles ſhall not take by the Habendum: 
and therfoze Throgmorton and Tracies Caſe (as to this point) is good Law; 
But this caſe of a Copyhold is like to the caſe of a Mill, oz to the caſe of 
Frank-marriage, in whichit is ſufficient to paſſe an Elate, albeit the par⸗ 
ty be only named in the Habendum, and it᷑ it ſhould be otherwiſe the Eſtates 
of many Copyholders would be ſabverted ; And ſo they reſolved that Judg⸗ 
ſhould be given foz the Defendant. 


— 
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The ſame Term in the ſame Court. 3 
Laurking and Wildes c aſe. 20 6 


e Recoz of the Church of libelled in the ſpirituall 
FRE fo2 the Tithes of a riding Nag, where the caſe was; That a man 
let his Land, reſerving the running of a Horſe at ſome time, when he had oc- 
caſion to uſe him there: The Dete.idant ſhewed this matter in the Court by 
His Counſell, and prayed a Pzohrbition, and avers, that foz the fame Land 
in which the Yazſe went he paid Tithes. And by the Court, nigh London, a 
man will take a 1cO. 02 200, Moꝛſes to Gralle, now he ſhall pay Tithes 
foz them, oz otherwiſe the parſon ſhall be defeated. Bat in this caſe, if the 
Defendent alledge and pzove that it was a Nag foz labour, and not foz pzofit, 
a Pꝛohibition lies. 


The ſame Term in the ſame (ourt. 


 Havergall verſus Hare. 


J an Ejectione firmæ bzought by Havergal againft Hare, the Caſe was thus. 

A Rent of 20 l. per annum was granted out of Green acre to one and his 
Heirs, to be paid at ꝙyichaelmas, and the Annunciation of our Lady, by e- 
quall portions, and the Grantor covenants, that if the Rent of 20 l. be 
arrear by the ſpace of twenty daies, that the Grantee may diftcain, and 
that if there be not ſufficient diftreſſe upon the Land, or if there be a Reſcous 
Replevin, or Pound-breach, that then it ſhall be law full for the Grantee and 
his Heirs to enter and retain the Land to them and their Heirs, untill the 201. 
be paid, 10 l. for one half years Rent was in arrear, and for it an entry was 
made. 

Mountague chief Juſtice, and Doderidge Juſtice , there can be no entry 
made when 101. only is behind, foz the wozds of the Deed are, that if the 
Rent of 20 l. be behind, that the Grantee and his Yeirs may enter, and if 
be _ enter now he ſhall retain the Land foz ever, fo the 20 l. ſhall never 
be paid. 

Crook and Haughton Juſtices, contrary, fo2 if 10 l. be arrear, the Rent 
of 20 l. isarrear ; fo; Haughton ſaid, Jn an Aſſiſe of Rent of 401. where 
part is arrear, yet he oughc to bzing his Alliſe foz the whole Rent of 401. foz 
the Wit onght to agree with the Deed. _ 

Doderidge agreed with him in the caſe of an Alliſe, but not in the pzin- 
tipall point. | 

And 


Robinſon "oy r—_ — 


Walter. Green. 


And koꝛ the ſecond point it was agreed by them all, that upon the entry of 
the Grantee, he ſhall have a Fee-ſimple determinablg, admitting the entry 
fo; the 10 l. to be good. * 


— 


The ſame Term in the ſame Court, and it is entred, 14 Jac. 
Rot. 1484. 


Robinſon ver(rs Walter. 


Obinſon bꝛought an Action of Trover and Converſion againſt Walter, 
und upon the whole matter the caſe appeared to be thts. 

A Stranger took the horſe of the Plaintiff, and ſent him to a common 
Inn, and there he remained for the ſpace of half a year, at which time the 
Plaintift had notice where his Horſe was, and therupon he demanded him of 
the Inn-keeper, who anſwered that a perſon unknown left the Horſe with 
him, and ſaid, that he would not deliver the Horſe to the Plaintiff unleſſe he 
would pay for his meat, which came to 31. 10 8. for all the time, and alſo 
would prove that it was his Horſe, upon which the Plaintiff demurred in 
Law. 

And it was reſolved by Mountague chief Juſtice, Crook, and Doderidge, 
Juſtices (Haughton Juſtice dillenting) that the Defendants plea was 
good, foz the Inn-keeper was compellable to keep the Yozſe, and not bound 
at his peril to tabe notice of the Dwner of the Mozſe. And by the cuſtom of 
Lond.if a hozſe be bzonght to a common Inn, wher he hath(as it is commonly 
ſaid) eaten out his head, it is lawfull foz the Inn⸗keeper to ſell him, which 
caſe of the cuſtom implies this caſe. And there is a difference where the Law 
compels a man to do a thing, and where not; As if the Lievtenant of the 
Tower bꝛings an Action of debt fo2 Dpet againſt one who was his Pziſoner, 
in this caſe the Defendant cannot wage his Law, becauſe the Law compels 
the Lievtenant to give Uictuals to his Pziſoner, otherwiſe if another man 
bzings an Action of debt foz Dpet, and in the caſe at the Bar the Ann-kee- 
per was compellable. And Doderidge ſaid, that if the Law were as the 
Plaintiff would have tf, it were a paetty trick foz one who wants a keeping 
fo2 his Yozſe, And Mich. 6 lac. in the Kings Bench, between Harlo and 
Ward, the like was reſolved as was cited by Barkeſdels of Counſell with the 
Defendant. 
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Mich. 14. Jac. In the Rings Bench. 


Rawlinſon verſus Green. 


A Copyholder ſurrendꝛed cut of Court, accoꝛding to the cuſtom of the 
Mannoz, which at the next Court was pꝛeſented, and entry therof 
made by the Steward, Scilicet, Compertum eſt per homagium, & c. but no ad- 
inittance ; Afterwards Ceftuy que uſe ſurrenders befoze admittance, and the 
firif Coppholder furrenders ts the Plaintilf : And in this caſe there were 
two queſtions. 

1. Whether he may ſurrender befoze admittance ? 

2. Whoſhall have the Land? whether the firſt Coppholder, oz theLozd ? 
Haughton Inſtice held that he could not ſurrender befoze admittance, and 
the 


An Inn-kee- 


per may de- 

rain a Horie 

untill he be 

ſatisfied for 5 
mear, albeir 

he be lefr by 

a ſtranger, 


128 Sir John Pools Cooper verſas Lee Verſus 
( aſe. Smith. 3 Brown. 


A ſurrender the entry of the ſurrender doth not mike an admittanoe, foz this being the 
of Copyhold te ad of the Steward, ſh ill not bind the Lozd, and it is not like to the uſuall 
4 te fozm of an admittance, fo2 that is, Dat Domino de fine fecit fiſelitatem & 
Jy eee admiſſus eſt inde tenens. Doderidge Juſtice agreed and ſaid, that in Hare 

and Brickleys caſe,the admittance of a Copyholder was compared to the indu⸗ 
tion to a 1Benefice which gives the poſſeſſton. 
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Hillary 14. Jac. In the Rings Beuch. 


Sir John Pools Caſe. 


Hꝛee Executoꝛs bought an Action of Debt, and one only declared, and 
1 were ready koꝛ a triall in the Conatry, and now it was moved that 
the Declaration might be amended, and the names of the other Executozs 
incerted : but per Curiam this cannot be without tye aſſent of the parties. 


— 
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Paſch. 15+ lac. In the Kings Bench. 


Cooper verſus Smiths. 


Action for A Action upon the Caſe was bꝛou ght fo2 theſe woꝛds; viz Waterman, 
_— 2. aud thou (Innnendo the Plaintiff) baſt killed chy Maſters Cu- Jnnarns 
led cy Maſters do, Ec. and I will bring thee in queſtion for thy life: And after Uerdid foz 
Cook. the Plaintiſf, it was moved in Arcelt of Juog ment by the Counſell of the 

Defendant, that the wozvs were not actionable fvz the incertainty, inaſmuch 

as it doth nat appear who was his Palker, noꝛ that bis aſter had a Cook. 
lunuendo can. Mou"tague chief Juſtice ſatd, that the wozds were actinable, and albeit 
not mate a an lanuendo cannot mike a thing that is uacertain certain, buc ſhalt ſerve 
thing thatis ag Pe ict, yet the wozos impozt that he had a Maſter, and that his Haſter 
uncertain had a Cook, to which all the Court agreed, and Judgment was given foz 
certala. the Plaintiff, 


Trg And another Action was bzought foz theſe woꝛzds, Scil. Thou haſt ſacrificed 


child to the thy Child to the Devill; and adjudged that the woꝛds were actionable. 
De vill. 
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Mich. 15. lac. In the Kings Bench. 


Lee verſus Brown. 


Whether co- I an Ejectione firmæ bʒought by Lee againſt Brown, the Caſe was this. 


pyhold Lands 1 Tenant in Tail of Copyh»ld Land ſurrenired the ſame into the hands of 
ar be intail- rhe Lord, to the uſe of A. S. wherupon two points did ariſe. 1. Whether 


Copyhold Land be within the Statute of Donis conditionalibus, ſo that it 
may be intailed. 2. Whether the Intail may be cu: off by the ſurrender. 
Doderidge Juſtice ſaid, as to the firlf point, that it hath veen a great doubt, 
whether it may be intailed, but the common and better opinion was, that by 
the (ame Statute co-operating with the cuſtom it may be intailed, and with 
this 
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Riman werſus Bickley, 


and others. 


— 


May 
Kett. 


unn... 


129 


12 


this agrees Heydons caſe in my Lozd Cokes 3. Report, and ſo was the opinion 
of the Court. 3 | 
And foz the ſecond point, their opinion alſo was, that it could not be cut off 
by ſurrender, unleſle it were by ſpeciall cuſtom, and they directed the Jary 
at toꝛdingly: Audit was ſaid to maintain this cuſtom, it enght to be ſhewn 
that « Formedon had been bought upon ſuch a Surrender, and Judgment 
given that it doth not lye ; yet it was agreed that it was a ſtrong p2oof of the 
cuſtom, that they to whoſe uſe ſuch Surrenders had been made, had enjopꝛd 
the Land againft the Jflnes in Tail: And it was ſatd by the Counſell of the 
Defendanf, that there was a Uervict fo2 them befcze in the ſame caſe, which 
they could p2ove by witneſſes, but the Court would not allow ſuch a pꝛoot 
becanſe it was matter of Recozd, which ought to be chewn fozth, 


12 


In the ſame Term in the Common Pleas. 
May verſus Kett. 


A N Action upon the Caſe was bzonght fo2 theſe woes; viz, Thou haſt 

ſtola my Corn out of my Barn; And it was moved in Arreſt of Judg- 
ment, becauſe he had not ſaid how much he had ſtoln, and perhaps it was of 

(mall valne : and yet it was adjudged that the Action would lye, fo; it is at 
leaſt petit Larceny : But if he had le id, that he had ſtoln his Cozn generally, 
it had not been actionable, fozit might have been growing, and then it had 
been but a Treſpaſſe. 


7 ——_——— 


The ſame Term in the Star Chamber. 


Riman verſ#s Bickley, and others, 


_—_— ____ 


— — 


Ohn Riman exhibited a Bill in the Star Chamber, againſt Thomas Bick- 
ley, and Anne his Wife, Dz. Thorn, Mr. Goulding , and others Defen- 
d.nts, the laid Anne was firſt married to Deveniſn Riman the Plaintiffs 
San, and between them were many jars and diſagreements, and the ſaid 
Deveniſh was much given to dzinking, and other Uices, and divers times 
Div beat and abuſe his M ife, and was alſo jealous of the ſatv Thomas Bick- 
le, and his Wife being at a certain time at Supper with Dz. Thorn, Goul- 
ding, and others, ſpake ſuch wozds as theſe (having communication that her 
Þu5vand did beat and abuſe her) to wit, That ſhe heard that his Father 
bad that quality, and being once whipt for it, was the better ever after, and 
that if ſhe thought it would do her Husband any good, ſhe would wiliing- 
ly beſtow 40 8. on ſome body to give him a whipping wherupon Gculding 
id, that he would give bim a Medecine for his Malady, and within two 
daies after he came in the night in wom:ns apparrell, with a Weapon under 
his Cloak, and with a Rod, and went into the Houſe and Chamber of the 
ſaid Devcnity, and would have whipped him, and in ſtriving together, there 
was ſome hurt done on either ſide, but Goulding not being able to effect his 
purpoſe, fled, and this was conceived to be by the procurement of Anne his 
wife: And nut long after Devenich fell ſick. and ſent to his ſaid wife for cer- 
tain nece ſſaries, which ſhe would not ſend him, and preſently after Deve- 
niſh dicd, and ſhe refuled to come to his buriall, 
YL | And 
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And although it were much dilltked that Deveniſh ſhould abufo his Wife 
in ſuch uncivill manner, as to ſtrike and beat her, and (as Coke late chief 
Juſtice ſaiv) it is not lawfull by the Ac Military foz one man to ſtrike ano, 
ther in the pzeſence of Ladies. vet it was reſolved by the whole Court, that 
it was a great miſdemeano; in the Wife, and uncivilt and unduttfull carri⸗ 
age in her to do ſo to her Yusband, as they uſe to do to Chilvgen oz fools , to 
wit, to give them the Whip, and ſo to diſgrace and fake away the good name 
of her Pugband, which, viz. A mans good name and his Child ens, are 
the two things which make a man live to Potkerity; as was ſaid by Sir 
Francis Bacon Loi keeper : and the Court fined the Wife 500 |, aud it was 
ſaid, that Thomas Bickley her now Ynsband well deferved to pay this Fine, 
becauſe he was too familiar with her in the time of his Pzedeceffoz, and as 
the Biſhop of London ſaid, Deveniſh Rimon lay upon her hands, and Thomas 
Bickley upon her heart: And fo aggravate this matter, a Letter was ſhown 
which Deveniſh Rimon wzote to his Wife, in which he called her Whooz, 
and told her lomwhat romdly of her faults, and ſhe wzote back to him in the 
Pargent, that he lyed, and wiſhed him to get a better Scribe foz his next 
Letter, foz he was a Fool that wzote that, wherin the called him Fool by 
craft: And Goldings offence was accounted the greater, becauſe he was a 
Miniſter, ſo that he was fined 500 |. alſo: And Coke ſaid, that the courſe of 
this Court was, that if any were fined who is not able fo pay it Reſpondeat 
ſuperior, he that is the pꝛincipall and chtef agent therin muſt anſwer ic, oz 
otherwiſe pooz men might be made Jnſfruments of great miſchiet, who are 
not able to anſwer, and the greater Dffenders (yall efcape, which the Lozv 
Keeper confirmed. And as to Doctoz Thora he was acquitted by all: And 
the Biſhop of London ſald, that they had thought to have troad upon a Thozn, 
and they gat a Thozn in their foot: And by Coke, if Deveniſh Rimon had di⸗ 
ed upon it, it had been capitall in the Wife who pzocured it, fog it was an 
unlawfull Ac. 
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The ſame Term in the Kings Bench. 


Weſcot verſas Cotton. 


Tu caſe was this. An Infant Executor upon an Action brought againſt 
him appeared by Attorney, where he ought to appear by Guardian, and 
it was reſolved by the Court that this was Error, for his doth much concern 
che Infant, in as much as by his falſe plea he ſha!li be bound to anſwer of his 
own Goods, if he hath no Goods of his Teſtator, and therforein a 1 E. 4. 1. 
he hach remedy againſt his Guardian for pleading a falſe Plea. : 

And by Doderidge, if he hath no Guardian, the Court ſhall appoint him a 
Guardian. And if an Infant bzing an action as Executoz by Attozney, and 
hath Judgment to recover, this is not erronious. becauſe it is foz his bene⸗ 
fit ; ſoper Curiam, the difference is where he is Plaintif, and where he is 
Defendant ; And there is another difference where he is Erecuto;, and 
wherenot, fo2 being Executoꝛ, bis Plea might have been maze pzejudictall 
to him, and Coke lib. 5, Ruſſels caſe was agreed faz goov Law, foz an In- 
fant may be Trecutoz, and may take money foz a Debt, and make a Releaſe 
2 give an Acquiftance, but not without a true conflveration and payment 

e money. 


The 


—— 
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Thomas Middletons 
Caſe. 


The ſame Term in the ſame Court. 
Thomas Middletons Caſe. 


Homas Middleton, alias Strickland was condemned foz a Robbery at the Where a Fe- 


Aſſiſes in Oxford, after which he made an eſcape, and being taken a⸗ 
gain he was bzofight to the Bar, and upon his own confeſſion that he was the 
ſame party who did the Robbery, and that he was condemned foz it, the 
Court awarded execution: And Mountapue chief Juſtice ſaid, that was no 
new caſe, fo it had been in experience in the time of E. 3. and 9 H. 4. and 5. 
E.4. that the Court might ſo do upon his own confeſſion : And becauſe the 
Sheriff of Middleſex did not give his attendance upon the Court in this caſe, 
noʒ came when he was called, the Court fined him 10l, And Mountague ſaid, 
that it ſh ell be levied by pzoces ont of the Court, and alſo all other Fines 
there afſeſſed and not eſtreated into the Exchequer, foz then the party might 
compound foz a matter of 20 s. and ſo the King be deceived, 


— — — 


The ſame Term in the ſame Court. 


Gould wells Caſe. 


E Gouldwell ſeiſed of Land in Socage Tenure deviſed them to bis 
Mile foz life, the Kemainder to John Gouldwell his Son, and his Peirs, 
upon Condition that after the death ol his Wite he ſhall grant a Rent-charge 
to Steven Gouldwell and his Heirs, and if John Gouldwell dye without Heirs 
of his body, that the Land ſhall remain to Steven Gouldwell in Tail; the 
Wife dieth, John Gouldwell grants the Rent acco2vingly, Stephen Gould- 
well grants the Rent over: John Gouldwell dies without Meir of his body, 
and the ſecond Grantee diftrains foz the Rent arrear, and Stephen Gould- 
well bzings a Replevin : And il was urged by the Counſell foz the Plain⸗ 
tiff that this Rent ſhall nor have continuance longer then the particular E⸗ 
ffate, and cited 11 H.7.21, Edricks caſe, that if Tenant in Tail acknow- 
ledge a Statute this ſhall continue but during his life: and Dyer 48. 212. 
But it was agreed per Curiam that the Grantee was in by the Deviſoz, and 
not by the Tenant in Tail, and therfoze the Grant may endure foz over. 

But foz the ſecond point, this being to him in Remainder, the intent of 
the Demiſoꝛ is therby- explained that he ſhall have the Rent only untill the 
Remainder come in poſſeſion, foz now the Rent ſhall be dzowned in the 
Land by unity of poſſeſſion. 

3, It was agreed and reſolved, that by the granting of the Rent over this 
was a confirmation. And Mountague ſaid, that it was a confirmation du⸗ 
ring the Eſtate Tail, and (hall enure as anew grant afterwards ; And 
Haughton and Doderidge ſaid , that they would not take benefit of the grant 
over by way of confirmation, foz as Haughton ſaid, this enures only ought of 
the Deviſoz, and he hath power to charge the Land in what manner he plea- 
ſeth, and it is like to an uſnall caſe, as if a man makes a Feoffment in Fee 
to the ule of one foz life, the Remainder over, with power to make Leaſes, 
and alter he makes a Leaſe, this is good againſt Tenant fo2 life, and him in 
the Remainder alſo : And J have conſidered what the intent of the Deviſoz 
ſhaudd be in granting of this Rent, and it ſeems to me, that in as much as the 
Landis limited in Tail, and the Rent in Fee, that by this the Grantee 


ſhall have power to grant oz diſpoſe of the Rent in what manner he _ 
u 


I. 
Ln 


lon is con- 
demned, and 
eſcapeth, and 
is re.taken, 
upon confefſi- 
on that he is 
the {ame par- 
ty, execution 
may be ayar- 
ded, 

The Sheriff of 
Middleſex fi- 
ned for not 
attending the 
Court. 
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Baskervill 1 * Earl of Shrewsburies 


Difference 
between baile 
in the Kings 
Bench and 
the Common 
Pleas. 

And how a 
bail ſhall re- 
late. 


In the di cre- 
tion of the 
chief iuſtice 
to allow a 
Writ of Er- 
ror, 

The entty of 
a ludgment 
how it ſhall 
relate. 


this conſtruction ſtanvs with the int ent of the Deviſoz, and ſtands with the 
Statute, which laies, Quod voluntas Donatoris eſt obſervanda. 
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The ſame Term in the ſame Court. 


Baskervil!l verſus Brock. 


Man became Bail foz another upon a Latitat in the Kings Bench, and 
A befoze Judgment, the Ball let his Lands foz valuable conſideration; 
And afterwards Judgment was given foz the Plaintiff. And now it was 
debated, whelher the Land Leaſed (hall be liable fa the Bailment: and it 
was {aid by Glanvill :f Councell with the Leſſee, that it cught not to be li⸗ 
able, and he put a difference between a Þatlment in this Court, and a Bail⸗ 
ment in the Cemmon Yleas, foz there the Suit cometh by oziginall, and the 
certaintp of the debt ez demand appeareth in the declaration, and therfoze 
then it is certainly kaown from the begining cf the Baile ment foz what the 
B. il chall be bcund: But in this Court upon the Latitat, there is not any 
certainty untill Jud ment given, befoze which the Land is not bound, and 
now it is in ancther mans hands, «nd therloze not liste, and he puts Hoes 
cale, Co. lib. 5 70. where it was reſelved that where the Platatiff releaſeth 
to the Bail o: tue Defendant upen a Suit in the Kings Bach befoze Indg⸗ 
ment, all Acicns, Duties, and Demands, that this Neleale (hall not bar the 
Plaintiſf, fog there is not any certain duty by the Bail befize Judgment, 
and therfoze it cannot be a Releaſe, and he cited the caſe cf 21 E. 3. 32. up⸗ 
on an account, and ſaid that it was like to a ſecond Judgment, in tyat which 
reduceth all to a cer taintv, and therfogr &c. 

But it was ſat) by Mountague and Crook, that the Leſſee ſhall be bound. 
fo2 otherwiſe many Bail ments and Judgments ſhall be dekeated, which will 
bꝛing a great Jnconventence : And Mountague ſaid, that it was like to the 
caſe of a bargain and ſale of Land, wich after it is Jnrolled, within fix 
meneths hall relate to the beginning of the Bargain, ſo upon the Judgment 
given, relaticn is made from the time of the 3Bailment. But Haughton bes 
tog contra, therfoze, Curia adviſare vult. 


— 
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The ſame Term in the fame Court. 
The Earl of Shrewsburies Caſe. 


Vöber a Uerdict, a rule was given to have Judgment, and this was upon 
the Thur dap, and upon Satu dap after the party that was Plaintift di- 
ed, and it was moved to have a Wait of Erroz, becauſe it was ſaid, that the 
party died befoze Judgment, in aſmuch as of courſe after the Uerdig, and 
the rule given fo2z Judgment, there are four dates given to ſpeak in Arreſt 
ef Judgment; and ſo as Yelverton Attozney-generall ſaid, he died befoze 
Jud! ment abſciutely given: and he moved the Court to have a Superſedeas; 
And it was agreed that it was in the diſcretion of the chief Juſtice, Ex offi- 
cio, ta allob a Mzit of Erroz, but becauſe it was a canſe cf great conſe- 
quence, he took the advice of the Court, and it was agreed that a Writ of 
Erroꝛ was a Superſedeas in it (elf, yet it is good to have a Superſedeas alſo ; 
«nd if the Wait of Erroz had been allowed, the Court could not deny ths par⸗ 


ty 
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Rones Taylors i 1 
| 3 Caſe. Caye. 8 * 
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ty a Su perſedeas: But becauſe the Mit of Erroꝛ was not allowed, and al- 
ſo becauſe no Exxoʒ appeared tothe Court, foz where Judgment is entred, 
this ſhall relate to the time ot the rule given: Jt was reſolved that no Mzit 
of Errcz ſhould be allowed, noz any Superſedeas granted. 


ee 
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Ihe ſame Term in the ſame Court. 


Rones Caſe, 


N an Ejectione firmæ bzought by the Leſſee of Rone, Incumbent of the 

Church of Dallinghoc in Com. Suff. Jt was found by ſpeciall Uerdic, that 
the king was the true Patron, and that Wingfeild entred a Caveat, in vita 
Incumbentis, he then lying in Extremis, ſcilicet, Caveat Epiſcopus ne quis ad- 
mittatur, &c. Niſi Convocatus, the ſaid Wingteild; the Incumbent dies, 
Naunton a ſtranger pꝛeſents one Morgan who is admitted and inſtituted, 
afferwards the ſaid Wingfeild pꝛeſents one Glover who is inſtituted and in⸗ 
ducted, and afterwards the ſaid Rone pꝛocure a pzeſentation from the King 
who was inſtituted and inducted, and then it came in queſticn in the Spiri⸗ 
tuall Court who had the beſt i1ight, and there ſcatence was given that the 
firſt inſtitution was Irrita vacua & 1nanis, by reaſen of the Caveat, & then the 
Church being full of the ſecond Incumbent, the King was put cut of poſſeſ- 
ſion, and ſo his pzeſentment void: But it was adjudged and reſolved by all the 
Ccurt foz Rone, foz 1. It was reſolved that this Caveat was void, becauſe it 
was in the life of the Jncumbent. 2. The Church upon the Inſtitution of 
Morgan was full againſt all but the Rino, and ſo agreed many times in ths 
Books, and then the pzeſenfation of Glover was void by reaſon of the ſuper⸗ 
inſtitution, and therfoze no obſtacle in the way to hinder the pzeſentation of 
Rone, and therfoze Rone had good tight: And if the ſecond inſtitution be 
void, the ſentence cannot make it good, foz the Spirituall Court ought to 
take notice of the Common Law, which ſaith, that Eccleſia eſt plena & con- 
ſulta, upon the inſtitution, and the perſon hath therby Curam animarum, 
And as Doderidge Juſtice ſaid, he hath by it Officium, but Beneficium comes 
by the Induction : And although by the Spirituall Law the inffitution may 
be diſannulled by ſentence, yet as Linwood ſaith, Aliter eſt in Anglia, who 
is an Author very well appzoved of amongſt the Civilians : And Doderidge 
put a caſe dut of Docoz and Studient, the ſecond Book: If a man deviſe a 
ſumm of money to be paid to I. S. when he cometh to full age, and afterwardg 
be ſues foz it in the Spirituall Court, they ought to take notice of the time 
of full age, as if is uſed by the Common Law, to wit, 21. and not of the 
time of full age as it is uſed amongſt them, to wit, 25. Oo in this caſe at the 
Bar, fo2 when theſe two Laws met together, the Common Law ought to be 
pꝛeferred: And when the Parſon hath inſtitution, the Arch⸗deacon ought to 
give him Induction : And ſee Dyer 293. Bedingfeilds caſe cited by Haughton 
to acc92d with this calc. 
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The ſame Term in the ſame Court. 5 
Taylors Caſe. 


2 Taylor a Citizen and Alderman of Gloceſter. was put ont of his place 
by the Common Counſel of the City,foz ſome miſdemeano2,and he ſaed out 
M m a Mzit 


* mag 2 
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May and Samuels Vaughans 
Caſe. ( aſe. 
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Writ of Re- a Uait of Reſtitution, and foz that the cauſe of his diſplacing was not ſuffi, 


ſtitut ion for 
an Aldermans 
place. 


Arbitrement, 


to wit, that he ſhall pay 205. fez the other part fcz the releaſe to the time of 


cient bis Wait was allowed, by reaſon wherof the other Alderman who wag 
eleded in his place was to be removed, fo2 the number of Aldermen was full: 
But Hazard another Alder man, to the end that the new elect (who now was 
Majcz) ſhould not be diſplaced, was contented to ſurrender his place, tn 
conſideration of 10 l. a pear granted to him by the Cozpozaticn foz term of 
his life, with which the Wife of Hazard was not content, and therfoze he 
would have left his agreement: And therupen the queſtion was, whether 
he might ſurrender, oznot : And it was ſaid by Coventree Sollicitoz, that 
he cann«t ; and he cited Middlecots caſe an Alderman ot B. where the opini- 
on of the Ccurt was, 13 El:z, that he cannot ſurrender ; Doderidge, pers 
baps they would not except his ſurrender :' Mountague ſaid, that Alder man 
Marcin of London, gave up his Alder mans place, ano without queſtion any 
man in fach a taſe may ſurrender oꝛ leave his place, to which the Court a⸗ 
greed, anvtherfoze ic was oꝛder ed that Hazard ſhall have his 10 1, a pear, and 
that he 411 ſtand to his firft agreement. 


* 
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The ſame Term in the ſame Court. 
May and Samuels Caſe. 


A N action of Debt was bꝛeught upon an Obligation, the Condition wher- 
Lok was to ſtand to the Arbitrement of } ohn S. concerning all matters be- 
tween them to the time of the ſubmiſCton, who arbitrates that the one ſhall 
pay 20 s. and that the other (hall make a generall rcleaſe to him of all mat 
ters, from the beginning of the wozld to the time of the arbitrement, -- 

Haughton Juſtice, this is an arbitrement but of one part, and therfoze 
void, but if it had been only that the one (hall pay 20 8. it may be good, : fog it 
ſhall ve intended that the other by reaſonable conſt udion ſhall be diſcharged 
oz acquitted, to which Crook and Doderidge Jufftces agreed. But by Moun- 
tague chief Julfice, it cught to be (ſpecified ; pet they all agreed, and ſo it was 
adjudged that this was a void arbitrement, foz it was of the one part only, 


the arvitcement was not within the ſubmiſlion; ſo if the arbitrement had 
been, that the one ſhall make a releaſe, o2 ſhall be diſcharged oz acquitted 
without ſpeaking of the other, thts being on tye one part only is a void arbi⸗ 
trement, vide Co.lib,8.Baſpoles caſe, and 7 H.6. 40. actodingip: 


— — 
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The ſame Term in the ſame Court. 
Vaughans Caſe. 


Tn Dedham had to Appzentice one Holland, who got his Matt with 
Child, and afterwards departed from his Matters Service, and aid a 
whole night with Vaughan his Kinſman, and Dedham pꝛocured a Warrant 
from D. Stephen Soame a Juſtice of Peace, that the Conſtable ſh:uld bzing 
the ſaid Appzentice to ozder accozding to Law, and becauſe that Vaughan 
perſwaded him to withdzaw himſelf, ſo that he ſhould not be taken by virtue 

of the Warrant he was indited. 
And it was agreed that it was lawfull foz Vaughan to lodge and relieve 
him, albeit he knew his mildeeds , they being no Treaſon oz Felony : But 
Haughton 


— — A. —— 


Wrennums Mingies - 
Caſe. Caſe. 1 
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Haughton Juſtice took exception to the Jnditement, becauſe no place appea- 
red where he perſwaded him to withdzaw himſelf from the Warrant, oz in 
truth that he did hide himſelffrom the Warrant, foz if he did not ſo, the 
perſwaſion was nothing · 

And Doderidge took another exception to the Warrant, becauſe the Sta⸗ 
tute ſaith, that two Juſtices, of which one of them ſhall be of the Quorum, 
ch ill pzoceed inſuch caſes againſt the Palefactoz, and that they hall com- 
pell the party to allow means foz the education of the Infant, oz otherwiſe 
the Dffendoz ſhall ſuffer cozpozall puniſhnienf, and ſo this Warrantnot be- 
ing ſpeciall ac coꝛding. 
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Paſch. 16. Jac. In the Star Chamber. 


Wrennums Caſe. 


Ir Henry Yelverton Attozney-generall, exhibited an Jnfozmation in the 
Star Chamber, againſt one Wrennum, Ore tenus, becauſe he had divers 
times petitioned the Ning againſt Sir Francis Bacon Lozd Chancelhoz, 
pzetending that the ſaid Wo2d Bacon had done great Jnjultice to him, in gran⸗ 
ting an Jnjuncton, and awarding Poſſeſſion of Land againſt him, foz which 
he had two decrecs in the time of the fozmer Chancelloz : And alſo he made 
a Book of all the pzoceedings in the ſaid cauſe between him and one Fiſher, 
and dedicated and delivered it to the Ring, in which he notozioufly traduced 
and ſcandaliſed the ſaid Chancellaz, ſaying, that foz this unjuſt decree, he, 
his Wife and Childzen were murthered, and by the wozit kind of death by 
ſtarving: And that now he having done 1 » he muſt maintain it by 
ſpeaking untruths, and that he mult ule his authozity, Wit, Art, and@- 
loquence, foz the better maintenance therof, with gther ſuch like ſcandalous 
wozds : And the Attozney cited a pzeſident, 2 Jac. Where one Ford foz an 
offence in the like manner againſt the late Chancelloz was tenſured in this 
Court, that be ſhould be perpefually impziſoned, and pay the fine of 1000 1. 
and that he ſhould ride upon a Yazſe wilh his face to the tail, from the Fleet 
to Weſtminſter, with his fault written upon his head, and that he ſhould ac⸗ 
knowledge his offence in all the Courts at Weſtminſter, and that he ſhauld 
ſtanb there a reaſonable time upon the Pillozp, and that one of his cars ſhall 
be cut off, and from thence ſhall be carried to Pꝛiſon again, and in the like 
manner ſhould go to Cheapſide, and ſhould have his ather ear cut off, & c. And 
becauſe they conceived that the laid Wrennum had wzonged the ſaid Loz2d 
Chancelloz in the ſaid ſuggeſtion, they all agreed in his cenſure accozving 
to the ſaid Pzeſident : See foz ſuch matter, 19. Aſſ.5. 9 H. 8. Dir Rowland 
Heywards caſe, and 21 H. 8. Cardinall Wolſeys caſe. 
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The ſame Term in the Kings Bench. 


Mingies C aſe. 


AWE of Annuity was bzoughtby Mingy, which was granted, Pro Con- 
 Aſilio impenſo & impendendo, the Defendant pleaded in Bar that he car- 
ried a Bill to the Plaintiff, to have him ſet his hand to it, and becauſe he re- 


fuſed he detained the ſaid Annuity : And per Curiam this is no plea, fog he 
is 


Annuity pro 
Conſil.irpenſo ; 
Gy . ' 
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136 Wooton erſus Bret verſas 
| Bye. Cumberland. 
4 8 is | bound to give advice, but not to ſet his hand to every Bill, roz this may be 
inconvenient to him. 
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The ſame Term in the ſame Court. 


"He Caſe was this: A Leſſee for years was bound in a Bond to give vp 
1 the poſſeſſion of the Land demiſed to the Leſſor, or his Aſſigns, at the 
end of the Term, the Leſſor aſſigns over his Intereſt, and the Aſſignee re- 
Notice where quires the Leſſee to perform the Condition, who anſwers, that he knew not 
re quiſite. whether he were the Aſſignee, and therupon refuſeth: And the queſtion 
wis, whether he had broken the Condition, and it was adjudaed that he had, 
foz he hath taken upon him ſo to do. and it is not like a Condition annexed to 
an Cſtate, as Co. lib. 5. Mallories caſe, cz Co lib. 6. Greens cafe, where the 
Patren pꝛeſented his Clark to a depzivation, pet the D2dinary ought to 
give the Patron notice of the depatvation ; foz it is a thing Spiritnall, of 

which a Lay-man ſhall not be bound fo fake notice, 


Dead It was moved, fty:t a man riding upon a Bozſe thꝛeugh the water was 
dꝛowned, and by the Cozontrs Inqueſt it was found that his death was can- 
led, Per curſum aquæ, and the Hezſe was not feund a Deodand, and per 
Cur iam they did well, foz ths water, and net the Yozle was the cauſe of his 
death. | 4 


ti, — ts 


— 
— — 


The ſame Terme in the ſame Court. 
Wooton verſus Bye. 


TY caſe was this: A man made a Leaſe for years, rendring Rent, and 

upon payment of the Rent the Leſſor made an Acquittance, by a releaſe 

Releaſe of all Of all Act. uns, Duties, and Demands, from the beginning of the World to 

Demands the day of the date: And whether the Rent to come were releaſed by it, was 

bars a tuture the queſtion: And it was moved by Crook at the Bar, that it was not, foz 

Rent. a Covenant in future ſhall not be releaſed by ſuch woꝛds, yet a releaſe of all 
Covenants will be good in ſuch a cale, as the Bock is in Dyer 57. ſo Hoes 
caſe,Co lib. 5.70. b. ſuch a releaſe will not diſcharge a Bail befouz2 Judgment. 
But it was anſwered and reſolved by the Court, that ſuch a Releaſe will dil⸗ 
char ge the Rent, to come foz this wozd (Demand) is the moſt large and am⸗ 
ple wazd in a Kc leaſe that may be, as Littleton ſaith, and in Co. lib. 8. Al- 
thams caſe, and in Hoes caſe, Co.lib.5. oue was B ul fo2 the Defendant,the 
woꝛus wherof are conditionable, Scil.Si contigerit predict. defendent. debit & 
damaa illa prefat. Quer. minime ſolvere, & c. Do that befoze Aud ment it is al- 
together incertain, and ther foꝛe cannot ve releaſed, but in the caſe at the 
4Bar he hath Jus ad rem, though not in re, as Crook Juſtice ſaid. 
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Theſame Term in the ſame Court. 
Bret verſus Cumberland, 


/. Moll ., Sud 12 a Wait of Covenant the caſe was thus: Queen Elizabeth by her Let- 
A. es 49.521 ters Patents made a Leaſe of certain Mills, rendriog Rent, in which Leaſe 
"Ou | were 


? 
| 


—_— 


1 * Bennet-verſas =" 
Weſtbeck. 


were theſe wozds, to wit, That the ſaid Leſſee bis Executors) Adminiftrators, 2 H, , /4o 
ful, Ae 359g 


and Aſſigns, ſhould from time to time repair the Milla, and ſo leave them at 
the end of the Term, the Leſſee aſſigns over his Term. the-Queen al 
oyer the Reverſion, the firſt Laſſee dies, and the Grantee-of the Reverkion 
brings a Writ of Covenant againſt his Execueges ; In which caſe there were 
two points, 1. Whether theſe wozds.-And the ſaid Leſſee his Executors, Ad- 


migifteators, and Aſſigns, ſhall from time to timer gc. make a Covenant, or 


no, 2. Whether (as this caſe is) it will lye againſt the Executors of the Leſ- 
ſee, | | 

As to the firſt point it was agreed that it is a Covenant, foz being by Jn- 
denture it is the woꝛds of both parties, and it is moze ſtrong being in the 
caſe of the Queen. | 


Haughton laid, that 25 H. 8. Tit. Covenant, Covenant will lye againſt a e 129. 


Leſſee after aſſignment, but Debt lyeth not foz Rent after the Leſſee hath 
accepted the Allignee foz his Tenant, and therfoze it ſeems that by the ex- 
pꝛeſſe woꝛds of the Covenant that the Action lies. 

Dgderidge Juſtice contra, foz vetween the Queen and the Leſſee there is 
pzivity of Contract, and alſo of Eſtate, ſo that the Queen her Heirs and 
Succeſ0zs might habe had an action againſt the Leſſce oz his @recutozs; up⸗ 
on the p2ivity of Contract ; and where the Leſſee aſſigns over, the pzivity of 
Contract remains, but the pꝛivity of Eſtate is gone to the Aſſignee, and 
now when the Queen grants over the Reverſion, the pzivity of Contract is 
utterly determined, wherby the Action of Covenant cannot be maintaines 
againſt the firſt Leſſee, oz his Erecutozs, who are moze remote: to which 
Mountague chief Juſtice agreed, ſee 2 H.46-6 H.4. I. and Co. lib. 3. Wal- 


ers caſe, and ths Judgments there cited, Et adjogrnator, 


— — 


The fame Term ia the ſame Cours, 
Bennet verſus Weſtbeck. 


— — — — 
—— — — 2 * - = 


he Caſe was thus: Tenant for life, Remainder for life Reverſiog in 
Fee, he in Remainder for life gives his Deed of Demiſe (with the aſſent 


of the firſt Tenant for life) upon the Land tò a ſtranꝑer in the abſence of the 


Leſſor, and ſaid, that he ſurrendred to him in Reverſion: And it was ſai, 
that this Surrender being without Deed was not good to him who was ab⸗ 
ſent, and to confirm it, the caſe was put out of 27 H.8, Where Mountague 
chief Julfice ſaid, that if a Feoffment be made to four, and Livery is made 
to one in the abſence of the other, but in name of all, if it be by Deed this 
call enure to all, but if it be without Deed, then only to him to whom the 
Livery was made: Do here this Surrender doth not enure to him in the Reg 
verſton, being abſent. bo | 5 | 

But Non allocatur, foz the ſole point now in queſtion, was, whether he 
he in Remainder foz life can ſurrender without Deed, and as to it this Rule 
was taken; viz. That that which cannot commence without Deed, cannot 
be granted without Deed, as a Rent, Reverſion, common Advowſon, &c. as 
19 H. 33. 14 H. 7. 3. I, & 2. Ph. & Mar.110.22.Afl, Pl.16. But in this caſe 
this took effect by Livery and not by Deed, and therfoze might be determi⸗ 
ned without Deed. 

Mountaꝑue and Haughton agreed that it might be ſurrendzed without 
Deed, becauſe it]had its beginning withont Deed, but it could not be gran- 
fed over without Deed. 


N n Doderidge 


$ F 
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Wh Doderidge Juſtice ſaid, that it conld not be ſurrendzed withont Deed, but 
* he laid, that Tenant in poſſeſſion may, oz Tenant foz life , and he in Re- 
mainder together may ſurrender to him in the Reverſton. but this (hall in⸗ 
nure as two ſeverall @urrenders, firſt of him in Remainder to the Tenant 
fo2 life, and then by the Tenant koꝛ life to him in the Reverſion, 

Crook Juftice agreed with Doderidge, foz the Effate of him in Poſſeſſion 
is an Eſtoppell to the Surrender, ſo that it could not be ſurrendzed without 


Deed. | 


—_— — 
— 
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The ſame Term in the ſame Court. 
Thurman verſus Cooper. 


15 an Ejectione firmæ bzought by John Thurman againff William Cooper, 
upon the whole matter the caſe was thus: Lands were given to a man and 
woman (who afterwards inter- marry) and to their Heirs and Aſſigns, Yas 
bendum to them and to the Heirs of their two bodies engendered, the remain- 
der to them and the Survivor of them, with warranty to them and their 
Heirs and Afligns for ever. And the queſtion was what Eſtate this (hill be: 
whether an Eſtate⸗tail oꝛ Fee / ſimple:? oz a Fee. tail with a ſimple Expe⸗ 
ctant 2 And it was laid that this ſhall be an Eſtate⸗tail only, foz the Haben- 
dum qualifics the generall woꝛds pꝛecedent, and with this agrees Perkins 35. 
b. and Co.lib.8,154.b:Althams caſe : But it was anſwered and reſolved by 
the whole Court, that this is a Fee⸗tail with a Fee-ſtmple erpectant ; and 
thep obſerved theſe Rules. 

I. That every Deed ſhall be taken moſt ſtrong againſt him that made it. 

2, That every Deed ſhall be conſtrued accozding to the intent of the ma⸗ 
ker, ſo that all the parts maybe efectuall if they can tand together with the 
Rules of Law, 40 E. 3.5, Percy ſaith , that it is a Fee-ſimple, 21 H. 6. 7. 
that it is an Cſfate-tail with a ee ſimple expectant, Dyer 160. and Plow. 
Paramon, and Yardleys caſe, the Law ſhail make an oꝛder of wozds where 
there is no oꝛder put by the parties; and the woꝛds after the Remainder li⸗ 
mite, are Tenendum de Ca pitalibus Dominis feodi, &c. and therfoze it ought 
to be a Fee⸗ſim ple, fo2 if it were a Fee-tatl, he ſhould hold of the Donoz, as 
it is in Co. ib. 6. Sir John Molins cafe, and other Books: And although the 

- Warranty cannot inlarge an Tate, yet this expꝛeſſes his intent to paſſe a 

Fee-ſimple, and the Law ſhall make a conſtruction that the Fee-tail ſhall 

. pzecede, upon which the Fee-ſimple ſhall be expectanf,accozving to that which 
is befoze ſaid, in Paramore and Yardleys caſe. 

Doderidge, If the Habendum had been to a ſtranger, the Pzemiſſes had 
been but a Tail, as 7 H.4. foz otherwiſe the Habendum ſhall be void: But 
ik Land be given to one and his Yeirs (viz. In Tail, oz if the ſaid Donee 
dye without Iſſue of his body, this had been but an Eſtate⸗tail only, becauſe 
it immediatlꝑ checks and confirms the Pꝛemilles, to which Haughton as 

greed, Et adjoutnator. 


Bk | Powels, Sir Baptiſt Hickes C aſe in 139 
( aft e. the Star Chamber. | 


The ſame Term in the ſame Court. 


Powels Caſe. 


Owel an utter Bariſter of the Temple, and alſo Town-Clark of Pli- 

moth, bzought an Action upon the Caſe againſt ; foz theſe .., Words, 
wozds ; The Defendant ſuppoſing that the Plaintiff had wronged bim in the _ * = 
Court of Plimoth, ſaid, that he was a Puritan Knave, a preciſe Knave, a bri- 4 preci "i : 
bing Knave, a corrupted Knave, and that he would make him anſwer for that Knave, 4 b1;- 
which he had done in another place: And after Uer dic foz the Plaintiff, it bing Knave, 4 
was now moved in Arreſt of Judgmeat that the wozds- were not actionable, — — 
* — he doth not ſcandalize him in his Pzofeion by which he acquires his * 
Living. | 

And Mountague chief Inſtite (aid, that this woꝛd bzibing doth not im⸗ 
pozt that he took a Bꝛibe, and therfoze this wozd and all the other wozds, but 
(cozrupted Knave) are idle, but theſe woꝛds impeacheth him in his Dffice, 
koꝛ it hathreference to that, and therfoze is actionable ; And Judgment was 


given accozdingly. 


= a * —— 


—— — 


The ſame Term in the ſame Court. 
Sir Baptiſt Hickes Caſe in the Star Chamber. 


Ir Baptiſt Hickes having done divers Pions and Charitable Ads, to wit, 
O50 kounded at Camden in Gloceſterſhire, an Yaſpitall foz twelve pooz and 
impotent men and women, and had made in the ſame Town a new Bell tu⸗ 
nable to others, a new Pulpit, and adozned it with a Cuſſion and Cloath, 
and had beſtowed caſt on the Seſſions Youſe in Middleſex, &c. one Auſtin 
Garret a Copyholder of his Manno of Camden, ont of pzivate malice had 
framed and wait a malicious an invective Letter to him, in which in an iro⸗ 
nicall and deriding manner, he laid, that the ſaid Hir Baptiſt had done 
theſe charitable wozks, as the pzoud Phariſee foz valh-glozy and offentation, 
and fo have popular applauſe, and further in appzobztons manner fared him 
with divers other unlawfuli Acts: And it was reſolved by the Court thaf 
fo ſuch p2ivate Letters an Act upon the caſe doth not lye at Common 
Law, foz he cannot p2ove his caſe, to wit, the pabliſhing of it, but becauſe where a pri. 
it tends fo the bzeach of the Peace it is puniſhable in this Court, and the ras vate Letter is 
ther in this caſe, becauſe it tends to a publike w2ong, foz if it ſhould be un⸗ Puniſhable as 
puniſhed, it weuld not enly deter and diſccurage Sir Baptiſt from doing * Libell, 
ſuch good Acts, but other men alſo who are well diſpoſed in ſuch cafes ; and 
ther toꝛe (as the Arch-biſhop obſerved) this was a wzong, 1. To Piety, in re⸗ 
ſpect of the colt beſtowed on the Church. 2. Lo char itꝑ. in regard of the Yoſpts 
tall. 3. To Juſtice in conſideration of the @eſſion Yruſe - afid theſe things 
were the moze commendable in Sir Baptiſt, becauſe he did them in his life 
time: Foz as Mount3gue chief Juſtice obſerved, they who do ſuch acts by 
their Will, do ew that they have no will todo them, fo2 they cannot keep 
their Goods any longer. And he only took a diverſity where ſuch a Letter 
_ publike matter as they did, oz pzivate in which cale it is not pu⸗ 
n ſhable . : - 
But the Lozd Coke ſaid, that it was the opinion of the Judges in the Lozd 
Treaſurers caſe, when he was Attozney, that ſuch a pzivate Letter was pu⸗ 


niſhable 


CY 


To Bernard verſusꝰ? rabin and Tra- YFolcher werſus 
40 ; Beale. | dums (aſe. | Griffin. 


niſhavle in this Court, and therupon he had inſtructions fo exhibit an Jnfoz- 
mation, but the Loz Treaſurer Jacens in extremis was content to pardon 
him; and ſo it was reſolved between Wooton and Edwards: And Sir 
Francis Bacon Lo Chancelloz ſaid, that the reaſon why ſuch a pzivate Lets 
= ter (hall be puniſhed, is, becauſe that it in a manner enfozceth the party to 
En whom the Letter is direced to publiſh it to his friends to have their addice, 
= and fozfear that the other party would publiſh it, ſo that this compulſary 
| publication ſhall be deemed a publication in the Delinquent ; and in this 
caſe the party was fined at 500 l. 


— 
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The ſame Term ju the fame Court. 


Bernard verſus Beale. 


Word: A N Action upon the caſe was bzonght foz theſe wozds; viz., That the 

That the Plaintiff had two Baftards 36. years ago, upon the report wherof he 

Plaintiff had was indanger to have been divorced: And it was reſolved that foz Defama⸗ 

two Baſtards tion there was no remedy but in the Spiritualt Court, if he had no ftempazall 

36. years fince 1s therby, and therfoze it is not ſufficient to ground an Action to lay, that 
he was in danger to be divozced, but that he was De facto, divozced, oz that 
w was to have a pꝛeſentment in marriage, as it is in Anne Devies caſe, Co, 
li +4» 


i 
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The fame Term in che lame Court. 
Brabin and Tradums Caſe. 


allo it is ng 
great pu- 
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In che ſame Term in che ame Court. 
Fulcher verſus Griffin. 


A Parſon co- he Parton of D. covenanted with one of his Pariſhidners that he ſhould 
venant that pay no Tithes, foz which the Pariſhioner covenanted to pay to the Par- 
kis Parihio- fon an annuall ſamm of money, aud afterwards the Tithes not being paid, 
no Tikes??? the Parſon ſued him in the Court Chriſtian, and the other prayed a Pzohibi- 
tion: And it was agreed, that if no intereſt of Tithes paſſe but a bare Co- 


venant, 
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The Farl of Notthumberlands £ 141 
Caſe. | 


vbnazit,then the party who is ſued fo the Mithes hath no remedy but a Mzit 

of Covenant: And the better opinion of the Court in this caſe was, that 

this was a bare Covenant, and that no intereſt in the Tithes paſſe. N 
The cuſfody of a Copyholder that was a Lunafick, was committed to Dparcies cafe 7 nun C. 

I. S. and foz Treſpaſſe done upon his Land, it was demanded of the Court in in the Com- ; 

whoſe name J. S. ſhould bꝛing the action, and their opinion was, that it chould wn Fleas, 

be in the name of the Lunatick? 


13 
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Trinity 16. Jac. In the Kings Bench. 
The Earl of Northumberlands Caſe. 


He Earl of Northumberland being ſeiſed of the Dannoz of Thiſtleworth, 
in which he had a Leet to be holden twice a year, to wit, within a 
moneth after Eafter, and a moneth after Michaelmas, and Henry Devell being 
a Free⸗holder of the ſaid Pannoz erected anew Dovc-coat at Heſton within 
the Pzecinc of the ſaid Leet, which was pzeſented at the Weet foz a common 
ance, foz which Derell was amerced 40s. and was commanded to re- 
move it upon pain of 10 |.foz the which a Diſtreſſe was taken by Henry San- 
derts and others, as Baitiffs to the ſatd Earl, whernpon Devell bzonght a Ke- 
plevin, and they made Avowzy and juſtiſied as Bayliffs, ſand pꝛeſcribed that 
they uſed to make by-laws to redzeſſe common Nulances, and alſo pzeſcri- 
bed in the Diſtreſle. And the point in queſtion was, whether the new e- 
red ing of a Dove⸗coat by a Free-holder were a common Nuſance, x puniſh⸗ nag = | 
able \in the Lect: And: it reſolved by the whole Court upon great Done. st be 
deliberation, viz. Mountague chief Juffice, Crook, Doderidge and Haugh- a common 
ton Juſtices, that it was not a common Nuſance, either puniſhable oz inqui- Nuſance. 
rable in a Leet; and by Haughton a man hath Jus proprietatis & privilegii 
in the Doves. 1. Pzop2iety inreſpect of the place, as 22 fl. 6.39. Treſpaſſe 
lies toʒ tabing a Goſhawk in reſpect of the place, as 3 H. 6. 55. Foz Mares, 
and Spencers caſe iu Dyer, and ſo of other things which are Ferz naturæ. And 
ifa Deer goes cut of a Park, albeit it be in the Rings caſe, pet if is lawfull 
foz the Owner ok the sil to take if, if it be in the place where the Deer : 4 
bath chaſe and re-chaſe : And by the Regiſter and Fitzherbert it appears that 0 
Treſpaſſe lies Quare columbare fregit, & Columbas cepit: But 16 E. 3.7. , 
LTreſpaſle doth not lye foꝛ killing of Doves, but there is a Quzre of an acii⸗ 
on upon the caſe, and becauſe the Doves do no Treſpaſſe, neither is there 
any remedy fo} the killing of them, therfoze they are no common Nuſance; 
foz by Brook 34 H. 6. Brooks action upon the caſe, the common cuſtom is 
the common Law, and there is no authozity againſt it, but Co. lib- 5. 104. 
Boulſtons caſe, which is only on the bye, and is not agreeing with the reaſon 
cf the pzincipall; and this confirms my opinion, Quod fiat conceſſum per 
totam Curiam, foz there the pꝛincipall caſe was that a man made Cony-bur- 
rows, and the Conies ſtrayed into his Neighboꝛs grounds, and-adjudged that 
it was not actionable ; but it was lawfull foz any man to kill them upon his 
own ground; lo here,&c. k | | 
Doderidge, Jt may be a hurt to the Common-wealth, but not a publike 4 
Nuſance, foz that ought to be immediate, oz general. 8 — _- 
1. Immediate it cannot be, foz the erecting of a Dove-coat cannot in if 
ſelf be a Aulance. 3 | : 
2. It is not generall but particular to the Neighbouring Inhabitants : 
And it hath been allowed of all ſides, that a man may have a Dove⸗coat by 
O o pzeſcription 
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pzeſcription, which could not be if it were a Nuſance; to which Mounta- 
gue agreed ; And it is lawfull fo2 any man to kill the Doves upon his own 
Land, but they mult be ware that they do it not againſt any Statute, foz 
Doves are pzeſerved by many tatutes, as by the Statute of Wales, made in 
the time of E. 1. and the Statute of 18 E. 2. gives directions that the killing 
of Doves ſhall be pꝛeſented at che Leet: And the Statute of 18 Eliz. ozdain 
that Doves ſhall not be ſhot, : | 

3. Yowever the Replevin lies foz a fault in the pleading, fo2 the harm 
andnuſance which the Doves do is laid to be Per totam patriam, wheras it 
cught to be within the Pꝛecinc of the Leet; to which Mountague agreed. 

Crook, A man hath pzoperty in the Doves only by the Poſſeſton, fog be- 
ing at large, they are Nullius in bonis, and when they are in his poſſeſſion, 
to wit, in the Deve-coat, they do no harm to any : and it was lately ruled 
in this Ccurt, that a man cannot lay Loggs in the Kings high wap, although 
there be ſufficient room fo; Paſſengers, becauſe it is a wzong to have the 
high way ſtrained; ſo here a Pzeſcripfton ſhculd not be good if it were a 
Nuſance, faz it is all one fo ered a great Dove-coat, oz a little one, fo a 
Nuſance Non recipit magis aut minus: And Bolſtons caſe rather confirms 
then encreaſeth my donbt, and fo J agree with my Bꝛethzen. | 

Mountague, A man hath Jus duplex in Doves. 1. Jus proprietatis. 2. Jus 
privilegii, foz they fly to and again, and ( as Bracton (aitY) have Animum 
revertendi, and ſo have not other things which are Ferox naturz : And it is 
a good Argument that this matter was never queſtioned, foz it is without 

eſtion. Littleton ſaith in the caſe of Diſparagement, 2 x E. 3. 4. They of 
te Leet cught to enquire of ſuch things as have been enquirable, yet the er⸗ 
ceſſe therof is reſtrainable by the Juſtices of Aſſiſe. 

APzecipe lies of a Dove-coaf, as appears by the Uerſe, Mich. Col. and 
Dower and Partition lies therof, which ſhews it tobe lawfull, and by the 
Book of 17 E. 7. It ſeems that it is not lawfull to take Doves: And ag a 
man cannot pzeſcribe to do a Nuſance, ſo the King cannot licence one to do 
it: And therfoze J agree that Judgment ſhall be given foz the Dove⸗coat. 


K — —— 


The ſame Term in the ſame Court. 
Richardſon verſus Cabell. 


Ichardſon, being a Parſon, libelled againſt Cabell in the Spiritual 
Court foz Tithes, becauſe the ſaid Cabell being an Inn-keeper, took all 
the benefit of his Paſture by putting in Gueſt Yozles into his Paſture, 
wherupon Cabell pzayed a Prohibition, and it was not granted, foz-it is 
Tithable in this caſe: But if Cabell had taken a crop of Yay, and alter⸗ 
wards he had put Gueft Yozſes into the Paſture, in that caſe it had not been 
Tithable, foz he had his Tithe befoze, and therby it ſhould ſcem that ſome 
Crop is not Tithable. 


The 


Southe 5 ern verſus 
How. 6 
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The ſame Term in the ſame Court. 


Southern verſus How, 


D Alph Southern Plaintiff in an Action upon the Caſe againſt Robert 
How,ſhews foz his caſe, That the Defendant being a Goldſmith in Lon- 
don, and having Counterfeit Jewels, knowing them to be counterfeit, ſent 
William Saldock his Servant with them to the Plaintiff, being a Perchant 
in Barbary, to uſe him foz the ſale of the Jewels to the ing of Barbary, a 
the Plaintiff therupon ſold them to the King of Barbary foz 800 J. and Sal- 
dock having received the ſaid money, went from thence ; And the Jewels 
being afterwards diſcovered to be counterfeit, the Plaintiff was taken and 
enfozced by Ampziſonment to make reſtitution of the money to the ſaid King. 
But it was ſaid by the Court, that the Uerdic did not pzove the caſe, foz it 
was found that the Defendant did not command his Servant to make uſe of 
the Plaintiff, noz toſell to the King, but general:y to any: And that the 
Jewels were of ſome wozth, Scil. 80 l. And it was agreed at the War, by Da- 
venport, that in this caſe the action well lies, fcz the Maſter ſhall anſwer foz 
his Servant, Dyer 15 1. the Lozd Norths caſe, 5 E. 4. 1. the Sheriff ſhall be 
amerced foz the ili return of his Bailiff: And if J command my Servant to 
kill one, who commands another, in this caſe the Maſter {hall not be puniſh- 
ed, but in Treſpaſſe all are pzincipals, and 2 H.4.18. If a Servant burns 
his Paſters houſe, wherby another houſe is burnt, there the Paſter ſhall an- 
ſwer foz it, foz 14 H.8.31.b. an Action upon the caſe lies where there is no 
other actton pꝛovided foz ſuch a thing, ſo that an action well lies in this caſe, 
and ſee Doctor and Student 137. in what caſe the Paſter ſhall anſwer foz his 
Servant. L 
Coventry Solicito2, to the contrary, foz it was lawful f:2 the Plaintiff fo 
command his Servant to ſell them, foz it was found by the Uerdict that the 
Jewels were cf ſome wozth and value, and he did not command him to ſell 
them foz moze then they were woꝛth, and 9 H. 6.5 3 b. Af the Paſfer ſend 
his Servant into a Fair, oz Parket, to ÞPerchandize foz him, the Paſter 
ſhall not be puniſhed fo2 his fault. And in this caſe the command was not ta. 
deal with the Plaintiff, oz to ſell to any one in particular, and foz it ſee 9 H. 


Where a Ma- 


ter ſhall be 
an{werable 

for his Ser- 
vant, and 
where not. 


6. afozeſaid; And if the Servant will exceed theliwfull command of his 


Maſter, the Maſter ſhall not be puniſhed therfoze, but if the command be 
unlawfull it is otherwiſe, 11 E. 4:6, A man ſells cloath of ſuch a length, 
which pzoves to be ſhozt of the length, an action lies not without a Marran⸗ 
fy, ſo Fitz,N.B,64.c. Foz Wine if1t be warranted to be good, an action lies 
if it be cozrupt. Ik my Beaſts go into another mans Soil, an aftion lies a- 
gainſt me, but if mp Servant dzive my Beaſt into another mans Soil, J 
ſhall not be puniſhed, foz he doth this of his own wzoug , without any ſuch 
warrant fcom me, 13 H.7.b, And if when a man (ell a thing foz moze then 
it is wozth, an action would lye foz it, we ſhould never have an end of actions. 
And the action doth not lye foz another reaſon, becauſe it doth not appear that 
the King of Barbary did lawfully impziſon the Plaintiff, 26 H. 8. 3. If a 
man makes a Leaſe, and covenants that he ſhall not be diſturbed, if a 
ſtranger diſturb him, an action lieth not againſt the Covenantoz, ſo here, 
&c. foz it ſeems it was Ex regali poteſtate, and nat in a lawfull in inner, and 
ſo he concluded that the action will notlye, and ſo it was refolved be the 
whole Ccurt. Fe 3 Fs 
Mountapue chief Juſtice, the Plaintiff is no party who 9 
action, 
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action but the Ming of Barbary, 2. The Uerdiais contrary to the Declar a- 
tien, and Jewels are in value accozding to the eſti mation, and therfoze 38 
Eliz. between Simſon and Sanders in the Star Chamber, it was reſolved that 
a man ſhall not be puniſhed foz Perjury upon the valuation of Jewels. 
Doderidge ſaid, that 22 Eliz. an adion upon the caſe was bzought in the 
Common Pleas by a Clothier, that wheras he had gained great reputation 
foz his making of his Cloath, by reaſon wherof he had great utterance to 
his great benefit, and pzofit, and that he uſed to ſet his mark to his Cloath, 
wherby it ſhould be known to be his Cloath : And another Clothier pertei⸗ 
ving it, uſed the ſame mark to his ill made Cloath on pur pole to deceive him, 
and it was reſolved that the Action did well lye. 


The ſame Term in the ſame Court. 


VP an Indictment of Barretry befoze the Juſtices of Wales, a Certio- 
113 rari was moved foz to remove it into this Court ; And it was ſaid at 
— into the Bar that it had not been ſeen from the time of E. 1. that ſuch a UWzit 
Wales, had been granted in the like caſe, and therfoze he collected that it ought not 
| | to be granted: But it was reſolved by the Court, that a Certiorari ſhould be 
granted, in regard it is in the Rings caſe ; and by Haughton Juſtice; nat⸗ 
withltanding.the Sfatute Quod communia placita non ſequantur Curiam 
mean pet it is plain, that the Ring may ſue in what Court he will: And 
albeit this UWzit in ſuch a caſe ought not to be granted in caſe of a common 
pos, yet that is no reaſon but that it may be granted in the caſe of the 

Ring, 
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The(ſ; ame Term in the ſame Court. 


Sir Henry Glemhams Caſe. 


| Fs a Quo warranto againſt Sir Henry Glemham faz uſing certain Liber⸗ 
ties, to which Sir Henry pleaded in Bar, and the Kings Attozney reply- 
ed, and ſo this matter reſted three years, and then the kings Attozney put 
in anew Replication, and joyned Jfue upon other points: And it was mo- 
& Fes 2 ved fo2 the Defendant that he might put in a new Bar, in regard the Replis 
4 3 cation is altered, and nothing was entred, but all remained in paper: And 
Term, with- it was agreed by the Caurt that the Ring ſhallnof be concluded but that he 
out aſſent ot might put in his Replication at any time; And that the Ring cannot make 
parties. a double Plea, foz the other party ſhall anſwer firſt to one, and then to the o⸗ 
ther: And the Court would not allow Dir Henry to make a new Bar in this 
caſe, wirhout the aſſent of the Attozney, who would by no means agree to 


it: And in caſe of a common perſon , this ſhall not be allowed without the 
allent cf parties. | 


The ſame Term in the ſame Court. 
f | bo an Action of Trover and Converfion between one Nicholas 4 
8 nd William Ward, it was agreed that tithe Lamb and Wooll was inclu⸗ 
Wooll inclu- ded within (mall Tithes: And Mountague (aid, that a Uicaridge endowed 
ded in ſmall might be app2opatated but not to the parſon, to which Haughton and Dode- 
Tithes. ridge agreed, 31 H. G. Fitz. tit. Indicavit, is that ſuch a Uicaridge may be diſ⸗ 
8 ſolved: 


* A 
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Blaxton verſus Dennis wer ſus Sit Arthur 145 
Heath, Mannaring and others, 

ſolved :. An appzopzlation may be by the King ſole where he is Patron, but 

there is no Bock that it might be by the Patron ſole. Grind ons caſe in Plow- 


den, and 17 E. 3. 39. An Appzopziation cannot be without the Kings li⸗ 
cence. | 


— I CEE 
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The ſame Term in the ſame Court. 


Blaxton verſus Heath, 


Nan Action of Debt by Blaxcon againſt Heath, the caſe was this. A man 
I poſſeſſed of a term for twenty years, in right of his Wife, made a Leaſe for 
ten years, rendring rent to him, his Executors, and Aſſigns, and died. And 
the queſtion was whether the Wife ſhall have the rent after his death, or his 
Executors, and it was argued, that the wife ſhould nct have it, becauſe ſhe 
was in by a Title Paramount; as if there be two Joynt-tenants for life, the one 
makes a Leaſe for years rendring rent, and dies, the other ſhall not have the 
Rent, Dyer 167. and ſo of Joynt-tenants in fee, Co.lib. 1,96, and Perkins 
accordingly : To which Mountague chief Juſtice agreed, foz he ſaid, it 
was but an cxtrac cf ten out of twenty, the remainder continuing as befoze: 
And Redditus is Reventus, a turning again, but it is otherwiſe of a Condi- 
tion, which is anew Creatare , of which the wife ſhall take no advantage. 

Crook Juſtice, This is a ſpeciall reſervation, and therfoze the Erecutoz 
ſhall have it, and not the wife, foz ſhe comes in Paramount, as in the caſe 
of Joyn-tenants : Haughton agreed therunto, and ſaid, that the Rent ſhall 
be incident to him who hath the Never ſion under the Leſſo2, who is the Exe⸗ 
cutoz; And Mountague demanded of Hobert chief Juſtice of the Common 
Pleas, his opinion in this caſe, who agreed that the wife ſhall not have it. 


— 2 | Fee et em — ” 8 
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The ſame Term in the ſame Court. 
Dennis verſ#s Sir Arthur Mannaring, and others. 


12 the great caſe between Gabriel Dennis Plaintiff, in Treſpaſſe againſt / Hat nt. $0} - 
Dir Arthur Mannaring and Brimblecomb, and others, the Uerdict was 

found foz the Defendants : And now it was moved in Arreſt of Judgment 

foz the Plaintiff, be c uſe no Bail was entred foz Brimblecomb one of the De- A yeraia js 
fendants, fo2 every Defendant is ſuppoſed in Cuſtodia Mareſcalli, and in given in 8:4; · 
this caſe the Venire facias is awarded to try the Jſſue between the Plaintiff betore any 
and Defendants, where one of the Defendants is no party in Court: And dall entred, 
Serzeant More put the caſe of the Lozd Chandoys and Sculler, and other De- ** tood· 
fendants , where the Judgment in ſuch a caſe was reſclved to be erro⸗ 

necus. 


LE 


\ * * 
Mountague, we cught Diſcernere per legem quid ſit juſtum, and here Brim- 
blecomb being no party in Court, no Uerdic cculd be given, 


Doderidge, I have ſeen in this Court, where upon a Mzit of Erroz 
bzcught in ſuch a cafe, we have * bim to put in his Bail, becauſe hs 
p ſhould 


1 146 1 Hide verſa? Talbot verſas &, 
AY Whiſtler: Walter Lacen. 


ſhin]dnot take advantage of his gown waong and folly ; But becauſe that here 
ns. fraud appeared to be in the Plaintiff, he hall not be bound to ſtand to the 
Uerdic : Haughton agreed, but Crook ſeemed to the contragy : But it was 
agreed, that if Brimblecomb had appeared at the Suit of any other, the ſame 
Term, it had been fuſficient: And theſe Books were cited to be in the point, 
32 H. 6. 2. 8 E. 4.5 21 H. 6. 10. 


— — Oo 


The ſame Term in the ſame Court. 
Hide verſus Whiſtler, 


| Iliam Hide made W eaſe fog years of cerfain Lands to Whiſtler * ex⸗ 

Exception of V. cepting'to the Leffoz all his Wood and under-wood; Coppices and 
a ood, , a 

under-wood, Yedgerows ; and in a Replevin the queſtion was, whether the oil ſhall paſſe 

Coppices and fherby:fc2 the Leſſee put his Beals info a Coppite, and the Leſſo; diſtrainev» 

Hedgerows, them, wherupon,&c. And the woꝛds of theerception were farther, ſtanding, 

growing. and being in and upon the Pꝛemiſſes: And the Leſſee covenanted 

to make Fences, but if the Leſſoz made new Coppices, that the Leſſee ſhonly 

not make Fences about them, And it was ſaid, that a Coppice ſigttifies a 

A Coppice» parcell of Land fenced foz the ſafegard, of young Trees. And it was ſatd fo; 

what it the Plaintiff, that PzemiCces are Pre dimiſſa, and by theſe wozds, growing, 

and being in the Premiſſes, it ſhall be intended that the Soil did not paſſe, foz 

it is pꝛe⸗demiſed: But it was reſolved that the Soil it ſelf was excepted by 

the exception of the Wood and Coppice, 14 H.$,1. Che Bichop of Londons 

tale, Co. lib. 5. Ives caſe, and lib.11,Lyfords caſe : And by the reſerving of a 

Coppice the Soil it ſelf is reſerved ; foz by Meuntague , that which is re- 

ſerded is not demiſed, and ſo the DiCreſſe well taken. Crook agreed, and 

he ſaid the dierence was good between Mood and Trees, foz by the excep⸗ 

ting ol Mood, the Soil it ſelfis excepted, otherwiſe of Trers: Haughton 

agreed that the Soil it ſelf is excepted in this caſe, and ſo it was adjudged, 


ow 3] — — ——————— — 
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The ſame Term in the ſame Court. 
Talbot verſus Sir Walter Lacen. 


Aa Writ of Covenant bzought by Margaret Talbot againſt Sir Walter 

- + Covenant ro LLacen, upon a Leaſe made by the Plaintilf to the Defendant, of a Park, 
- ors the Pry: &c. faz five years, if (he ſhould live ſo long, in which the Leſſee covenants foz 
"actions ar he. him, his Executozs and Aligns, to keep th Pzemilles in good Reparations, 
end of the And lo ta leave them at the end ol the Term, and alſo to deliver to the Plains 
Term, tiff (upon notice given) four Bucks, and four Does in ſeaſon , during ths 
life of the Plaintiff, in every of the ſaid ears: And after Ho®@xpiration of 

the afazeſaid term of five years (hz bzought a Wait of Covenant, and allign⸗ 
ed the bzeach, becauls that in the end of the term he committed Mack, and 
becauſs that after the end of the term the Defendant refuſed to deliver the 
Daer; And albeit the wozds of the deli verp of the Deer are, durigg the life 
of the Plain, vet they are alſo every of the afozclaid years, and 
was reſolved that ſhe ſhall not have them during her life in this caſe. 


And 


ba Havergall a 7 
„Hares Cafe. 


And foz the other point it was objet ed, that in Fine termini, was int er tain, 
fo; it may extend after the term, but Ad fi nem termini had been ſufficient, 
Old book of Entries, 169. foz when he covenants that at the end of the term, 
be wonld leave the Pꝛemiſſes in reparations, and Ad finem cermini , he vid 
walt, this ought of neceſſity to de intended a bzeach of the Covenant, and 
therfoze it was avjudged that the action of Covenant well lies. 


—— — — —— 
— * 


Mich 16. Jac. In the Kings Bench. 
Havergall and Hares Caſe. 


— . 


17 this Caſe (which ſee befoze, fol. t. b.) four points were obſerved, 
I, Whether Fiſher the Aſſignee of the Rent were ſach a perſon who 


ſhallgake benefit of the entry: 
2, When 101. is only in arrear, whether the Rent of 20 1. ſhall be ſaid 


be granted over : | 
4. When the Uſe {hall riſe, whether upon the firſt Indenture of the 


grant of the Kent, oz afterwards ? Foz the caſe was, that the Grantee of 
the Kent of 20 l. covenanted by the ſame Indenture, that if the ſaid rent of 
20 l. were in arrear foz the ſpace of twenty dates after any day of payment, 
that the Grantee ſhall diſtrain, and if there be not ſufficient diſtteſſe upon 
the Land, oz if there be a Reſcous, Replevin, oz Pound-bzeach, that then 
it ſhall be lawfull foz the Grantee and his Heirs to enter into the lame Land, 
and to retain it untill he be latiſſied: And the ſaid Rent was granted, 9 Jac, 
it was arrear, 11 Jac, the Fine foʒ the better aſſur ance of the Rent was levi⸗ 
ed 12 Jac. and 13 Jac. the Diſtreſſe was taken. 

There were four. Cauſes which give an entry, and upon the Diſtreſte and 
Replevin bzougyt the Aſſignee enters. As to the three firlt points, it was 
reſolved dy the whole Court, | 

1. That Fiſher was (uch an Aſſignee who ſhall take benefit of the Entry- 

2. When 10 l. is only arrear, the Rent of 20 l. ſhall be ſaid arrear, wher⸗ 
upon there ſhall be a Title of Entry. 

3+ That theſe advantages granted with the Rent may be granted over. 

And as fo the fourth point,it was holden by Mountague and Crook, that the 
Uſe riſeth upon the firſt Andenture, and not upon the entry after the Keple- 
vin bzought, although the wozds are, chat then it Wall be lawfull foz the 
Grantee and his Heirs to enter, wherby the uſe is only awaked, as it is in 
the pzinctpall point in Shelleys caſe, and although a Fine is afterwards le- 
vied, pet the Uſe ſhall be direced by the oziginall Indenture, and therſoze 

6 Rich.2. A Feoffment is made to two and their Yeirs, and afterwards a 
Fine is levied upon it fo2 further aſſurance, to the uſe of them and the Heirs 
of one ol them, yet it (hall go to the uſe ofboth, foz it hall be reſpected accoz- 
ding to the oziginal agreement, where there are divers alſurances foz the per⸗ 
feding of one and the ſame thing, 16 E. 3. tit. Age. A Daughter had a Seig⸗ 
ntozy by deſcent, a Tenancy Eſcheats, a Don is bozn, he ſhall have the 
Land, ſee Sharoes caſe in 4 Mar. Dyer, and in Chadleighs caſe all looks to 


in arrear ? | 
to theſe advantages which were fürſt granted with the Rent 
P. 


the oziginall agreement, and therfoze variance of time ſhall not hinder the - 


dꝛiginall agreement, as 3 3. Aſſ. the Servant intends to kill his Maſter, and 
afterwards the Maſter puts him out of his Service, and then he kills him, 
this hill be petty Treaſon in the @ervant, 28 H. 6, Two are bound in a 


Bond 


Before fol. 1. b 


Silveſters? | 7 nd 
(aſe. Owen. 


Bond at ſeverall times, and yet he ſhall declare againſt both, as upon the 
fir ſt delivery, 11 H.7. it is adjudged, that if a Deed be delivered by a1 An⸗ 
fant, and afterwards it is again delivered when he comes of full age: And 
ſee Mal!ories caſe, Finches caſe, and Boraſtons caſe, Nuac & tunc & quando, 
are i demonſtration of the time, and not of the matter, and ſo they concluded 
that the Uſe Hall riſe upon the firſt Jadenture, and not npon the Kine oz 
' Replovin bzought; but Doderidge and Haughton Juſti ces contra. 


—__ 
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Trin. 17. Jac. In the Kings Bench. 


Silveſters caſe. 


Oha Silveſter pzomiſed to John B. that if he would marry his Daughter, tual 
J that he weuld give with her a Chijds part, and that at the tune cf bis it, f 
death he wculd give to her as much as to any of his Childzea , crceptiſſi his was 
elveſt San, and afterwards he made his Erecatozs and died: I. B. bz abt 
an action upon the caſe againſt the Erecutozs upon this P;omiſc,and ſhewev diſc 
that the Executoz had not given him a Childs part, and that ſuch a younger Aga 
San of the Teſtatozs had a 100 1. given him: Aad it was reſolved by the 
Court that the pzomiſs of a Childs part is altogether iacertain, but being ſo jects 
much as any of his Childzen had, and then ſhewing that the younger San had all c 
a 100 ay was certain enough, and therupon Judginent was given fcz the 
Plain 9 * 


D— — 
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The ſame Term in the ſame Court. 
Godfrey and Owen. 


Words, {nm Godfrey was Plaintiff in an adien upen the caſe fo; 
Ne is a very woꝛds againſt Owen Defendant, and the wozds were thcſe , to wit, He 
Varlet, and is 2 very Varlet, and ſeeks to ſuppreſſe his Bro: hers Will, he makes ſhew of 
8 Religion, but he is a very Hypocrite: And the wozts were ſpcken of a Per- 


will, be '" chant, to one who gave him much credite in his Trade. 


Mountague chief Juſtice ſaid, that the wc2ds which are auionable in ſuch 
a caſe ought to touch the Plaintiff in his Pzofcſicn, which theſe do not de 
Et relata ad perſonam intelligi debent ſecundum conditionem perſonæ, fo: in 
1 the ſupp;eling of his Bzothers Mill the cauſe might be luch that he might 
= well do it, foz perhaps there may be an after Mill made; And fo; calling 
F him Yypocrt:e lies not in the conuſance cf the Commcn Law, foz G O D 
only can judge cf the heart cf man, and therfcze thiſe wozds do not touch the ful 
Plaintiff as he is a Perchanf. 

Doderidge Juftice, Wezds cught to tend ſome way to the ruine of the tht 


party, 02 otherwiſe they are not adionable; and Judgment was given, Quod 
quere nil capiat per billam, | 


Mich, 


i Sir John BingleysG.1 || 
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— 


149 


Wr | | | 5 
Mich: 17. Jac. In the Star Chamber. 
Sis John Bingleys Caſe. 


NH fir Jobo Bingleys caſe in the Star Chamber, it was reſolved by the 
Is chicf Juſtices, Mountague and Hobart; and agreed by the Lozd Veru- 
jam · Loꝛd Chancelloz, and Sir Edward Coke, that if an Jnfozmation be ex- 
yibited there which begins with divers particular miſdemeancurs, and con- 
clude in the gener all that, 1. The matter included in the generall charge 
cught to be Ejuſdem generis. 2. They ought to exceed the particulars ex- 
pzeſſed in number. 3- They ought not to be greater o2 moze capitall ; wher- 
upon Mountague cited the Statute which ſpeaks of Deans and ether Spiri⸗ 
tuall perſons, upon which it hath been reſolved that Biſhops are not within 
it, fo2 they are of a higher degree, and the pzinctpall reaſon of theſe rules 
was, becauſe that a man cannot poſſibly make a defence, becauſe he knows 
not what will bs objected againſt him; and upon this Sir John Bingley was 
diſcharged at this time foz the moſt tranſcendent 'DiFence that was objected 
againſt him, to wit, concerning Captain Baugh, and other Pirates to whom 
the King of his grace and beunty had given 200 l. to make them Lopall Sub- 
jects ; But Sir Jobn Bingley, Colore officii, had defrauded them of almoſt 
all of it, foz the want wherot ſome of them died miſerably, and the reſt be- 
came Pirates again. But Sir John Bingley made many pꝛoteſtations of his 
{anocence in this m.tter. | 

And it was holden alſo that one might be an Dfficer of his wa wꝛong, 
as their might be an Executoz of his own w2ong : And this was Sir John 
Bingleys caſe foz ſomthing in the inkoꝛmation, fo2 he committed Extoztion, 
Colore officii. | 7 | 


© "The ſame Term in the Star Chamber. 


He Attozney-generall put in an Infozmation againſt divers Dutch 
Merchants, foz buying and tranſpozting of many great ſumms of Gold 

end @ilver Bullion. 

And it was ſaid by the Court that divers Statutes had been made fo2 
redꝛeſſe of this miſchief, as the Statute of 5 K. 2. the Offenders wherct 
eught to fozfcit all thep may : and by ancther Statute in 17.E. 4. this Or 
fence was made Felony to continue fo ſeven years: But the Court would 

ot now puniſh them upon any Statute, fo2 it was an offence at common 
Law, and therfoze puniſhable in this Court. | 

And Sir Edward Coke ſaid, that if any be to be puniſht upon a penal Sta- 
tute, it ought to be within two oz three years at leaſt after the offence cbm- 
mitted, fez the Jnfozmer hath but a year to ſue, and the King two years foz 
the moi part. " 912 | 

The Statutes of 37 E.3. and 5 E 6. Pꝛohibite the buping vf Coin, and 
that it is ſo at the Common Law, ſee 21 E. 3.60. aud plow. 21 5. and nat on⸗ 
ly he that buyes but he that ſels alſo eſfends in it, foꝛ it is a Pzerogative onlp 
belonging to the Ring, and it is his Coin, and none can put a value upon it 
but himſeif, which is a Flower of his Crown. | 
Hobart chief Juſtice of the Common Pleas, as one ſhall be puniſhed fo; ins 
groſſing any Commodity, a Fortiori, one ſhall be puniſhed-fo2 ingroſſing and 
buying cf a greabquantity of mons 2, all other Commodities being thereby 
$43 os Q 9 ingroſſed, 
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Wrong. 


To carry 


Gold and S,. 
Ver out of the 


Realm, pu- 
niſhable ag * 
Common 
Law, 


— 


— 


— — —— 


150 |  Lerle 4 F The King againſt 
Mander. 0 Briggs. 


— 


ingroſſed,foz money is the Piſtreſſe of commerce : Pecunia eſt rerum omning ©} 
vendendarum menſura, Bracton 117, 18 E.3.Hollinghead 109.50 E. 3. Rot. 
; pat. Memb. 7. And foz tranſpoztation, 17 E. 3. & 19 E. 3. Rot. Pat. 24. De 
monetis non tranſportandis, 19 R.. Rot. Pat. The Dutches of 
obtained licence to melt Coin to make late. And divers of the Defendang 
were within the Kings generall pardon, but in as much as they pleaded it 
in their Rejoynder, and not in their anſwer (as if ought to be) the Court 6, 
ver⸗ ruled their Plea, fo that they could have no advemtage therby. Bat in g 
muth as they were ſtcangers, and not conuſant of. our Laws, and relyed only 
upon their Counſell, the Court had conſirecation therof in their cenſure. 


8 


1 — 


—e— 
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Hillary, 17 Jac. In the Kings Bench. 
Serle verſus Mander. 


Wor de, Erle hazught an action upon the caſe againſt Mander fa; theſe 0228, ty 
! aeg den, wit, I arreſt you upon Felony, and after Werdic fe the Plaintiff, it wg, 
upon Felony, moved in Arreſt cf Judgment by Richardſon that the wozps. were not aciony 

ble, foz. he dsth not ſay, that the Plaintiff had committed Felony ; But if | 


was reſclved by the Court, and ſo adjudged that tye action lieth. 


The ſ- ame Term in the ſame Court. 


ludgment a- A Judgment was obtained againſt one of the Servants of the Lezd Hay, 
gainſt 1 Viſcount Doncaſter, when he was Anibalſſadsz in Bohemia, and attend 
hens Sea ing upon him there: Aud this matter being diſcloſed to the Court by th 
with an am. Counſel! of the Defendant, they would not luffer the Plaintiff to ha ve exeen / 
bafſador te · tion upon the (aid Judgment, but ozdered the Plaintiff to declare De novo, 
verſed; to which the Defendant ſhould pzeſently anſwer. 


Imparlance, 


Memorand. It was ſaid fo be againſt the courſe of ths Court 
Imparlance befoze the Declaration entred. 


„ fo habe 1 


— 
— ů — — 0 


— 
— 


— 


The ſame Term in the ſame Court. 


The King again Briggs. 


A Suti A Quo warranto was bzcught by the King again(t Briggs. fo exerciſing 
1 3 of certain Pꝛiviledges, who juſtifled by virtue of a Fozelt grant) 
a Foreſt. to him: And by Bridgeman, this is the firſt Quo warranto which he knew 
that h..d been bought agiinlt any Subject fo2 a Fozeſt, fog a'Subjec canndl 
have a eſt, but he map have a Chaſe, which peradventure may paſſe un 
der the name cf a Fozeſt. And there ars diters incidents to a Fon 
which a Subject cannot uſe noz have; there ought to te a Juffice of a 0 
reſt whicha Hubjed cannot have, and ſuch a Juſtice ought to be a man il 
great Dignity. 2. There ought to be Werderozs oho are Judges alſo, and 
by 34 E. 1. Ordinatio Forreſtæ ought to be by Mzit, but a Þubject cannot 
ward a Mzit. Allo there are three Courts incident to a Fozef. 
1. A Court of Attachments which may be without U2rderozs. 
2. The Swanimate Court. | 


3. The 
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But "by the Statute of 27 H. 8. cap. 7. 
caſe, bt tauſe He hath thetvn 1A 
and Tee Co. lib. 3. Pairis caſe, that neither an cxemplificatibn 
pieadable at Commen Law, and Co. lib. 10. Dr. Ley feilds caſe, 


| a 3. cp. 8. 21 E. 4. Cap, 8: 
| ere ate ſcitie other int ident to a 
Sitbjec inay dars e Keen e it rails in this 
he efcinplificatich and'nif the Letters Patents, 
02 ctuſtut, are 


9 — — — 


——— =p 


The ſame Term in the ſame Court, 


Sir William Webb ver/#s Paternoſter. 


He caſe was this; Sir William Plummer licenſed Sir Willfam Webb 
12 lay his Hay upon the Land of the ſaid Sir Milliam Plummer untill 
be could conveniently ſell it, and then Sir Mulium Plummer did make a 
Leaſe of the Land to Paternoſter, who put in his Catte il and they ext up the 
Hay: And it was two years between the licenſe and the putting in oft 
Car tell, and yet Sir William Ac bb brought an action of Treſpaſſe vga 
Paternoſter for this. 3 1 

Mountaꝑue chief Auſtice: 1. This is an Intereſt which chargeth the 
Land iuto whoſoever hands it comes, and Webb ſhall have a re aſonable arid 
convenient time to ſell his Yay. 2. The Leſſee onght to give notice to 
Sir William Webb of the Leaſe befoze hs ought to put in his Cattell ; to 
which H»ughton Juſtice agreed in both points: But Doderidge Juſtice ſaid, 
that ir William Webb had no certain time by this licenle; yet he concei⸗ 
ved that be cught to have notice: But it was reſolved that the Plaintiff had 
a convenient time (to wit, two years) fog the r. of bis Pap, and 
ther foꝛe Judgment was given againtt him. But admit that there had not 
been a convenient time, pet the Court was cf opinion that the Plaintitt 
onght to have int loled the Land at his perill, fo; the pꝛelet vation of his Pay: 
And it was agreed that a licenſa is coumer mandable, although it be concet- 
ning pꝛeſit oz pleaſure, unlefſe there be a certain time in the licenſe; as if 
I licenſe one to dig Clay in my Land, this is evocable, and map be comnters 
manded altheugh it be in point of pʒeſit, which is a ſtronger caſe then a licciiſe 


of pleaſure, lee 13 H. 7. The Dutches of Suffolks caſe foz a licenſe; 


The ſame Term in the ſame Court. 


"bill Weſterman bzought an action upon the caſc againſt Everſall, 105 had — 
l, 1 Sibell for 1/4. 


Judgment: and in the entry of the Judgment (he was named Iſabell, 1 
All. and 3. All. A Fine was levied by Sibill, when her name was Iſabell, and 
it was not good, faz it vcth not appear to be the ſame party; ſo in the caſe at 


— 


the Bar: And baz this the Judgment was reverſed. 


The ſame Term in the ſame Court. 


Ene as Executo of bzonght an action upon the caſe againſt Che- an tnfaot 


ſer, becauſe the Defendant made requeſt to the-Zeltato; of the Plaintiff cbargable for 
2e Aoperent av fo Hatt bim de d 


to buy fc; him certain (lk alte hi 

the Defendatit pleaded that he was within age, and Geotge Crook (atd, 

the Defendant ſhould not be charged, becaitfe if wa thab thy Aiſbac- 

rell was fo; the Jnfarit himſelk, but he was 6ver-ruled in this, toy it * ls 
cientle 


tha parre U. 
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ac. 
EM C 
el. 


; Words. 
” Thos art 4 
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bal 
payment if he would fozveare him ſome time; and the Aſſumpſic adjuvged 


1285 nd it was agreed by the Court, that it onght 
o nete io veſtitu, and it vught to be ſi ſuitable to 
(as Doderidge (aid) that there was a caſe adjudged in this 
Hen e x.Wichipole, that where Wichipole had taken of Stone 


uffs fo; Apparrel, being within age, and afterwards he pzomiſed 


15 


= good, becauſe he was not able foz the Debt at firſt fo; the reaſon afoze- 
ſaid· | 


TAY 1 


——_— — — 


Trin. 17. Jac. In the Common Bench. 


Gilbert de Hoptons Caſe. 


i wr upon the taſe was bzought foz thele wozds, viz. iThou art a 
Xl heef and haft ſtoln my Furze ; And after U:rdict fo2 the Plaintiff, it 
n moved in Arreſt of zudgment, that theſe wozvs were not actiona⸗ 
ble: But it was ſaid on the other ſive, that to ſay, thou art a Theef, is adio⸗ 
nable, and the ſubſequent wezrs are in the Copulative, and enure as a confr- 
mation of the pꝛecedent woꝛds: But if it had been foz, Thou haſt ſtoln my 


3 Furze, this had been an explanation of the pzecedent wozds, and therfoze in 


that & ale the action, would not have been: And it was anſwered and reſolved 
2 Court that the woꝛd (and) in ſome caſes ſhj ill be taken as the wozd 


(tor and leit wall be in this caſe, and ther foze adjudged that the action lies. 
i137! & 12 


l Mich. 22. . Jac. In the Star Chamber. 


Tas men came Ore tenus into the Star Chanber, fox ſtealing of the 
| i 


ngs Deer, and were fined a 100 l. a peece, and thꝛee pears Jmpziſon- 
ment, unleſſe it would pleaſe the Ring to releaſe them looner, and befoze 
they ſhould be releaſed of their Ampꝛiſonment to bo bound to their good bes 
haviour : And it was obſerved by the Attozney-generall that the cffencs 
was the greater, in regard that the Ring had but one darling pleaſure, and 
ret they would offend him in that: And it was ſaid by ſome of the Ccurt 
that it was.a great folly and madneſſe in the Defcndants'to hazard them- 
ſelves in ſuch a manner fo2 a thing of ſoſmall value as a Deer was. The 
| Lozd Pzcſivent ſaid, that Pr. Attozney was the beſf Keeper the King had of 
his Parks, in regard he bzings the Difenders into this Ccurt to be punilhed: 
The TAE Keeper laid, that the Defendants in ſach a caſe being bzcught Ore 
tents re not allcwedto ſpeak by their Cennſell, and yet theſe men have had 
their Cotinſell, but it was Peters! Counſellozs, meaning, their ſozrew and 
contrition at the Bar, which much mobed him, co that if * vote might pꝛe⸗ 
vail he would let but 201, fine upon them. | 


\ 
ior, . 7 * 
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In che ſame Termi in the ſame 2 ourt. 


1 5 TE: La Morley and Hir Ric bard Molloesz being beyond dea, their 


Sallicitoz in theip names erhibited a ſcandalous Bill in the Star Cham- 
ber againſt the B 
ſo LR 


of Chichiſter, and after their return this continued 
che vears, wit gut any diſclaiming therol by clay and now the mat⸗ 


"fy fer 


Lewes verſus C Bowyer werſus 
Jeoffreys. Rivet. 


ter being queſtioned, they ſaid, that it was not done with their pzivity : But 


becauſe they had not diſclai med the Fact befoze, they were fined a 100 l. to 


the King, and a 100 l. fo the Biſhop foꝛ Damages, and the Bill was to 


be taken of the File. , 


— —— Ee — —„— AiiS—_—_—_—_ - —— — 


The ſame Term in the ſame Court. 
Lewes Plaintiff verſus Jeoffreys, and others Defendants. 


12 Plaintiffs Bꝛuther had been a Snito2 to a woman, which matter pꝛo⸗ 
ceeded tu a Contrad, and afterwards the Defendant Jeoffreys hapned to 
be a Duitoz to her alſc, wherupon (being Rivalls) they fell out, and the 
Plaintiffs Bꝛother called the Defendant Jackanapes, which was taken very 
ill by the Defendant (deing a Juſtice of Peace in the Ccuntp-of Worceſter, 
and the other being but a mean man in reſpec cf Him) ſo that be told him 
that if he would meet him on Mole- back he would fight with him: after- 
wards one of the Sons of the Defendant went to the laid Bzether (being 
upen his vwn Land, ard gave him a moztall wind, wherupon a friend on 
the behalt or the party wounded, came to the Deſcendant (being a Juſtice of 
Peace) and bzcught him a pcece of his Skull, fo the end that his Son ſhould 
be fozth coming at the next Aſſiles, declaring to him the danger of death the 


man was in; wherupcn the Defendant tock a Recogniſance of 10 l. of his 


Don and of his ſuretics of 5 l. a peece to anſwer this at the next Aſſiſe : And 
in ths mean time the party died of the ſaid wound, and the Don did not aps 
pear at the Aſliſes, and the Judges of Aſſiſe fined the Defendant 100 I. foz 
taking ſuch lender (ccuritfy foꝛ the appearance of his Son, which was paid, 
and pet votwithſtanding the Defendant was fined 2001. moze fo; this offence 
and alſq 200 l. foz his miſoemeanoꝛ in his challenge, albeit the Defendant 
was of the age of 63-prcars,andſo it ſeems that he intended to ſight with him. 
But he being a Juſtice cf Peace (who is Conſervator pacis) he did againſt 
his cath to do any thing which map tend to the bzcach ol the Peace. 

And fc2 the other matter it was (aid by the Court, that the Defendant be⸗ 
ing Father to the ccndc2, it had been better ſoz bim to have referred this 
matter to ancther Juſtice ol Neace, oꝛ at leaſt to habe had the aſſiſtance cf an⸗ 
_ And the party being in ſuch great danger ef death, his ſon was not 
bailable. 


Hillary 1. Car. In the Kings Bench. 
Bowyer verſus Rivet, 


T 2 caſe was thus; Sir William Bowyer 12. Jac. recovered againſt Sir 
bomas Rivet in an Action of debt, Sir William made his wiſe his Ex⸗ 
ecutrix and died, the wife made Bowyer her Executoz aid died; then Sir 
Thomas Rivet died. Bowyer bꝛaught a Scire ſac ias to have execution upon the 
Zugment againſt Sir Thomas River the pcunger, as Heir apparant to the 
Wand to him deſcended from Hir Thomas River, who plcaded Riens per 
deſcent ſrom Sir Thomas Rivet, and it was feund that he had two acres 
and a half of Land by diſcent; and it was pzayed by Goldſmith, that Judge 
ment might be given againſt Sir Thomas Rivet generally , | foz he ſaid, 
that this falſe Plea ſhall charge him and his own Lands, and cited Plowden 

ar 449, 


A Challenge 
fined in the 
Star Cham- 
ber. | 
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Bowyer dend 8 


Rivet. 


5, whers in dent againſt an Meir, upan his falſe Plea, his ain Lands ſhall 
n tiable to the debt, and Co. lib. 3,11, b. Sir William Herberts caſe, 
where ths caſe wis upon a Scire facias againſt the Heir, as it is in this caſe. 

But on the other part it was argued by Richardſon the Kings Her jeant, 
Banks, and all the Juſtices, that Execution ſhall be awarded in no other 
manner againſt the Heir then it ſhould be againſt his Anceſtoz,oz other Pur⸗ 
chaſoz, to wit, of Lowe that which he had by difeent, foz as much as 
in this caſe he cannot be to this purpoſe charged as Heir, but he ought to 
be charged as Ter-tenant and as a Purchaſoz, and a Purchaſoz ſhall never 
hurt himſelf vut his falſe Plea. a4 | 

And Banks ar gued, that the Heir in this caſe is charged as a Purchaſoz, and 
the falſe Plea of a Parchaſoz ſhall never charge himſelf, 33 E. 3. Fitz, Exe- 
cutian, 162.and6 E 3. 15. and that in this cafe he is charged as Cet · tenant 
appears by three reaſons. hg wy 

I. Debt will nat le agate an Peir, but where he is bound as Yeir, but 
in this caſe Grecution is to be ſued agaiaſt him as another Ter-tcnant, Dy- 
er 271. II E. 3. 15. and in 27 H.6. Execution 135. and Co hb. 3. 12. b. That 
in Judgment upon Debt oz Recogniſante the Heir is charged and Executi⸗ 
ou ſhall be ſued againſt him as Ter-tenant. 

XZ; There is not any lien as Meir, foz the Judgment doth not mention the 


Beir, anntherſoꝛe he cannot be charged unleſſe he be expzefly bound, and. in 


the Recozd bf the Recovery , it doth not appear that the firſt lien ſhall bind 
the 20 — he declares that he bound himſelf, and not that he bound himſelf 
and hi rs. | 

3- It the Heir were bound in the Obligation ſo that he were ance bound as 
Heir, vet the Judgment determines. the ſpecialty, ſo that now hs is not 
bound, and in the Judgment the Heir is not mentioned, as in 10 H. 4. 21, 
24+ Jan Abbot contract fo the uſe of the houſe without canſent. of the Co⸗ 


Dent, this wall bind if he dies, but if he takes an Dbligationof the Abbot and 


Where a debr 
is recorded 
upon bond 
the Obligati- 
on was can- 
celled. 


then he dies, this ſhall not bind the houſe, faz the Contract is determined by 
the Obligation, and this is the reaſon that in the time ot E. 3. in arecovery 
upon debt the Obligation was cancelled. | 

4+ Here he cannot be charged as Yeir, foz it appeareth by the Recozd 
that his Father is living, foz it ts bzought againſt him as Meir apparant; 
which he cannot be but during the life of his Father. 

And as to the objection, that in this caſe he ſhall have his age, and therfoze. 
Gall be charged as Heir, Non ſequitur, foz if execution be ſued againſt the 
Heir of a Purchaſoz,he hal have his age, and yet he is not Heir, neither can be 
charged as Year to the Connuſoz : But becauſe it is a rule in Law, that the 
Heir which bath vy diſcent ſhall not anſwer where his Inheritance map be 
charged during his Nonage. 

Whitlock to the ſame intent, becauſe the Heir is not charged here as Heir 
but as Ter ⸗tenant, wherby his falſe Plea ſhall not hurt him, with which 


Jones alſo agreed, and ſaid, that he here conſidered three things. 


1. That the lien of the Anceſto; binds the Heir. 


2. Bob the Heir ſhall behave himſelf in pleaving. 


3. Dur point in queſtion. Foz the firlt there are two things requiſtte to 
bind one as Meir. 1. Alien expzelle, foz if one bind himſelf and not his 
Heir, this ſhall not bind his Heir in any caſe. 2. A diſcent of Inheritance, 
foz without this he ſhall not be bound by the ac of his Anceſkoz, and he is 
bound no longer then Aets diſcend, foz he alien befoze-the Wzit purchaſed 
thelien is gone: - 2, Poought to behave himſelf truly and picad truly, and 
confeſſe the aſtets diſeended to him, when debt is bzought againſt him as heir, 
otherwiſe his own Lands ſhall be charged with the debt, as it is in Pepys 
tale in low. Com. But where it is ſaid in Pepys caſe; that upon a Nihil dicit, 

£, 


oz Non ſum aft & at the dnn —— upon them, that it hat be 
generall ; A am not of that opinion experience of th ho hots 
is, that ſuch a generall Judgment Eu not be begite again the Heir; 
it be upon a falſe plea pleaded, with which agrees Lawſons caſe, Dyer 51. | 
and Hennioghams £ caſe, Dyer 344. _ the N ed by Nihil dicit, 
oh the ſaying in Plow. 440.4, that what way tor ver * be cendem⸗ 
debt, if he da not conkeile the Allets, &c.t at it ſha be h 5 proper obs, 
is i ht tro taken km Law. 
alſo hold, that if the Meir plead falſly, and there is found mojo AG Where upon 
it petit is in the election of the Plaintitk to charge dim and to take = falſe plca by 
itton of t ts only, 02 to take an Elegit of all his Land, and he is — Heir, 
ot en to take an leg t of att pi Land in this caſe, foz otherwiſe this ins dein ms) 
venience may artfe : Lakthe Meir hath a 100. acres by diſcent, and two the Allets in 
en ik upon the falle Plea of the Heir the Plaintiff cannot have any 


en En 


CXEecurtion or 
t executton but an Eligit of the Poyety of his Lands, then he by this is 20 40 of all 
diced, fo otherwiſe de might have all the Aﬀets in execution, and ſo b Land. 
eir by this way all take advantage of his falfe piea. 3. He held as 


12 U 
i foze, and fcz the fame reafon Doderidge Juice 1 Yow the 
tohich 


t be bound by the ad ot his Father, is wozthy of conſideration, ' upon 
a facic the Books ſeem to diſagree, but being well conſidered,ac- 
cozd with excellent harmony. I have confivered this caſe; it was moded at 
Term, and becauſe my Notes are not here, 1 will ſpeak moze briof- 
lo, and will conſider, 
x. Yow an Veir hall be charged upon the Obligation ofhis Father? and 
fo that in vebt againſt an Heir, he is charged as Heir, ſo that at this day 
1 . ach his pzoper debt, wherby the Wait is in the Debet and Detinet, How an Heir 
| tu the Detinet only againſt Erecutozs : But in fozmer time from the ſhall be char. 
138.of Ed. a. till 7 H. 4. if an Exerntoz had Allets, the Heir was not chargable, Led upon the 
bat in 7 H. 4. the Law changed in this point, foz now it is accounted his Obligation of 
own debt, and debt will lye. againſt his Executoz, as it is ſaid in Plow: oy 
Com: and fo againft the Heirs of the Yeir to many generations, albeit 
of this Plowden makes a doubt, and his plea that he had nothing at the day of 
the Wait purchaſed, ncz eder after, is good, fo2 if he alien the Aſetshe is 
viſcharged of the debt, in regard be is not to wait the action of the Obligee. 
2. The Heir ſhall be charged upon oz Reccgniſance, not as Heir, but as 
Ter⸗tenant, foz he is not bound in the Recogniſance, but only the Conuſo 
grant that the de bt ſhalt by levied of all his Lands and Tenements, but not 
againſt his Yeirs, And here he is not meerly as Ter-tenant, fo; he ſhall not 
habe contribution againſt other Ter⸗tenants, but only againſt thoſe wbo are 
Dees as himlelt is, but to all other intents he is Ter-tenant, and ſo charged, 


Why an Heir 


as 32 E.3. and 27 H. G. arc. 

3. That upon a Judgment (as our caſe is ) the Meir ſhall be charged as 
Teretenant and not otherwiſe : The Bock which hath been cited, viz. 33 
E.3. Execution 162, is expzclle in the point; the bzoken years of Fitzher- 
bert are obſcurely repozted, but by comparing cf caſes it will appear to be 

aur gaſe expreſip. 

4. Chat albeit an Heir all be charged upon the Obligation ot his Ance- 
— 27 he is particularly bound, yet upon his falſe plea no execution 

on the aſſets ; Oo it feems to me that in the pzincipall cale the 
Judgment ſhall be ſpectall, and it ſeems to be a very plain caſe. 

Crew chief Juſtice agreed, and in his argument he affirmed what "OY 
aid, that a generall Judgment ſhall not be given againſt the Heir, if he do 
not plead falſly that he hath no Allets, and not upon Nihil dicit: And ſo 
Judgment was given that the Plaintiff ſhall have Execution of the Moyety 
of the Lands diſcenved to the Defendant z and ſo note the'viverſity-of debt a⸗ 
gain the Yeir, and Scire facias agent the Meir. Dickenſon 


Is not charga- 
ble for debt. 
afrer he hath 
ſold the aſſets. 
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an Attachment upon a Pzohibition, the Plainfiff declared that where 
15 the laſt Aybot of Cokerſham in Lancaſhire , mas ſeiſed in Fee of 
three acres of Land, parcel of his Monaltery , and that the Abbot and his 
Com-monks, and all the Pzedeceſſo2s of the Abbot were time out of mind of 
the oꝛder and rule of Præmonſtr at enſes, and that the oꝛder of Præmonſtratenſes, 
and all Monks therof, were timg cut cf mind biſcharged of payment ol tithes 
fo; their Lands and Tenements Quamdiu manibus proptiis aut ſumptubus 
excolebant. And that the ſaid Abbot and all his Pzedeceſſo2s time out of 
mind had holden the ſaid three acres diſcharged of payment ol Tithes, Quam- 
diu & c. and ſo held them untill the diColution of the Ponaſtery, andſhew the 
ſurrender to H. 8. and the Statute of 31 H.8 by fozce wherof H,8. was ſeiſed 
and held them diſcharged, and from him derive them to E. G. and from E. 6. 
toQnezen Mary, and from her to Ruecn Elizabeth, and from her in the 42. 
year of her Raign to W apftaft, and from him by mean convepances to Dick- 
enſon the Plaintiff, Quorum pretextu he was ſeiſed, and enjoyed them in 
Propria manurantiz, and ſhew the Statute of 2 E. 6. cap. 15. wherby it is e⸗ 
naQtsd that Tithes ſhall be paid as uſually they were, &c. Quorum pretextu, 
the Plaintiff held the three acres diſcharged of Tithes, and that notwith- 
{tanding;aad againſt. the Pzohivition,the Defendant did dzaw him into Plea 
| fox them in Court Chriſtian, and the Judge therof held plea, and the De⸗ 
I fendant; did there pꝛoſecute, him to the diſinheriſon of the Crown : And upon 
| this the Defendant. demurred, and pꝛaped a conſultation. And Sir John 
Davies the Kings Serjeant argued foz the Defendant, that a Conſultation ' 
ſhould be granted, becauſe that his matter of diſcharge is double. 
I. Mis Paiviledge. 2. The p:eſcription, and if either of them will not 
help him. then he ought to be charged: Foz the Pziviledge, he took it that the 
an Lands Præmonſtratenſes never had luch a pziviledge. It is a Maxime in Law, 
chargable t hat all perſons ought to pay Tithes, and all Lands ſhall be charged with 
with Tithes. them of common right; but alſo there are divers diſcharges of them and al⸗ 
lowed by cur Law (as is maniſelt by the ozders of Templers, Yolpitalers, 
and Ciſtertians, which diſcharges cur Law allows) and theſe are, 1. By pꝛe⸗ 
: 2 2. Wy reall compoſition. 3. By pꝛiviledge obtained, and that by 
two wais. | | 
1. Either by the Bull of the Pope, foz he taking npon himſclf to be the 
gceat Diſpenſer and Steward of the Church, took upon him to diſcharge 
them, but this (es it is holden by the Canon) he cculd not abſolutely do, but 
might divert them to a Clergy-wan, oz grant to another to hold them by way 
of retainer, and this cught to be to a Clergy: man alſo. Dz, | 
2. By a generall Ceunſell, foz ſome ozders were diſcharged by generall 
Counſels: So ſome obtained Pꝛiviledges by the Popes Bulls, which are 
bis Patents, ſome by Counſels which are as his Statutes, and Decrees 
were as Judgments, but pet none of them had ever any fozce in our Law, 
noz did bind us in England moze then voluntarily retained and appꝛoved by 
uſage and cuſtom, foz'as it is ſaid in 11 H 4. the Pope cannot alter the Law 
of England, and this is evident, foz in all caſes where the Bulls oz Conſti⸗ 
The Popes tutions cf the Pape crofſe the Liw oitye Land, they have alwaies been re- 
Bulls of four JLARD ;. as fog inancc, | 
forts, I,, An the Bulls which are cf. four ſozts. 
| I. Os Pꝛoviſion. 
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3. Ok Exemption. And 4. Df Excommunitation. And as foz thaſe of 
Excommunication, it appeareth that it was Treaſon at Common aw, and 
that the Treaſarer did kneel to E. a. foz one who bzought them in, and in the 
perpetuall courſe of the Books afterwards, they have alwates been diſallow⸗ 
ed in Pleas. Do his Bulls of Citation , befoze the Statute of Pzoviſion 
was a hatncus offence, and ſo are Bulls of Pꝛoviſton and Exemption. Foz 
bis Canons, where they were againſt the Law they were neglected. Jt ap- 
peareth by the Cancn, Quod nullus capiat beneficium a Laico, and yet not- 
withſtanding continued long after foz 3Benefices, and does pet foz Biſhop- 
ricks, that the Clergy ſhall take them from the King and a lay-hand : And 
alſo there is a Canon foz exemption of Clarks ont cf tempozall Juriſdiction: 
but pet as Brian ſaith, 10 H. 7. 18. it was never obſerved here. Do the Ca- 
non faith, that the time of the Laps ſhall be acconnted Per ſeptimanas, but 
our Law not regarding this, ſaith,that it all be accounted Per menſes in the 

Calender, as it is expzeſly adjudged in 5 E. 3. Rot. 100. Rot clauſ in turri: 
And there is a great reaſon ſoꝛ if, as it is in 29 H. 3. memb. 5. in turri. It is 
not neceſſary foz Biſhops of England to go to generall Ccuncells ; ſo as in 
222 thoſe that do not ſend Knights oz Bur geſles (hall not be bound 

p Statutes. And the Ceunſels of Lyons, of Bigamis, &c. are expounded by 
Statutes how they ſhal be taken;ſo that it they have a Pꝛʒiviledge (as in truth 
they have.) by the Popes Bulls, if it were not allowed in England, they are 
not of fozce fo pziviledge them e gainſt the Common Law ef the Land foz pay- 
ment of Tithes; but this was never here allowed. | 

And now ſoꝛ the Pzeſcription this cannct help them, foz Ponks are not 
of Tvangelicall Pzicſthood, to wit capable of Tithes in the Pernamy, but 
meerly Lay-men, and then as the Biſhop of Wincheſters caſe is, they cannot 
pꝛeſcribe in non decimando ; And Bede ſaith of them, that they are Mere 
laici,ſo that if their Pziviledge were allowed, their Pꝛeſcription will not help 
them. The pꝛiviledge of Præmonſtratenſes was by the Counſell-generall of 

foz their diſcharge, which denies that all religious perſons 
ſhculd be diſchar ged cf Tithes of Lands in their own hands, Quamdio, &c. 
But afterwards Adrian reſtrained it to Templars, Yoſpitalars, and Ciſter- 
tians, omitting the Præmonſtratenſes; and the decree of Adrian was received 
alſo , wherby the Law took notice of the diſcharge of the ſaid thzee Oꝛders. 
True it is, that the Præmonſtratenſes have a Bull of Pope Innocent the 
third, cf diſcharge, and as large liberties as the Ciſtertians, but they never 
put this in ure: And it ſecms, 1. That there were of them 2 9. Abbots  Abbys, 
and pet their pꝛiviledge is not mentioned in all the Books as the Ciſtertians 
is. 2. They cemplained to Gregory the nineth, that they were not ſutfe- 
red to put it in ure, and notwithſtanding this complaint and command cf 
the Pape to the Clergy to allow them this pꝛiviledge, yet 24 H. 3. Com- 
plaint was made againſt them in Parliament foz claiming this pꝛiviledge: 
But the Statute of 2 H. 4. cap. 4. put this cut of doubt, fo2 this put the Ci⸗ 
ſtei tians in a pzemunire , fog purchaſing and putting in execution Bulls of 
exemption of their Lands purchaſed afterwards: | 

Now if the Præmonſtratenſes had the ſame pꝛiviledge they ſhould not have 
been omitted cut of this @tatute ; then comes the Statute of 7 H. 4. cap. 6. 
which terrifics all from putting in exetutien Bulls of Exemption of their 
Lands not put in execution befoze, upon Which it is not to be pꝛeſumed that 
it was jut in execution afterwards. , 


But admit tha: the Przmonſtcatenſes had this pꝛibiledge: I ſay, that the 
Plaintiff hath not applied this pziviledge to himſelf, foz he hath. not averred 
in fact that at the time, &c. Propriis manibus excolebat, nec ad firman demit- 
bat ; And this he enght to have done — take advantage of 1 pꝛi⸗ 

edge 


"Dickenſon Ver ſhs 
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viledge, as in Dickenſons caſe, Novel lib.intr.542, there it is expzclly al- 
ledged in the line caſe, as ours is here, and where the ſame pziviledge as here 
is claimed, Quod manibus propriis excolebat. 

tue it is that it is ſaid dere, that after the Feoffment to him made, he 
was ſcifed Et gaviſus fuit in propria manutenor, but he doth not ſay, that at 
the time of the Mithes due, ga viſus fuit, &c. as he ought expzeſly to have done, 
as appeareth by other caſes; | 

Ir one pzeſcribetd have common in arable Land when the Con is reaped, 
oz in Meadow where the Pay is carried away, and juſfifie by reaſon therof 
he ought to aver that the Cozn 02 Yay was carried away when he put in his 
Cattell, otherwiſe he bath not applied the pzeſcription to himſelf, 

So if one juſtiſie foꝛ Common Quandocunque audia ſua jerint, he ought to 
aver that his Cattell then went in the place where, &c. as 17 Aff. 7. Ss if 
the King pardon all but thoſe who adhere to M. he who plead it ought to a- 
ver that he did not adhere to M ſo here the pziviledge is Quamdiu proprits 
manibus,&c. and therfoze at the time he onght to aver that he had it propriis 
manibus, &c. . . 

Alto where upon the ſurrender to H.8* andthe Statute, they conclude that 
the Mueen held it diſcharged, this cannot be, foz this onght to be in ſuch man- 
ner us the Abbot held it diſcharged, but this was quamdiu, 8c. and the King 
cannot be daund to ſuch an unbeſeeming condition, and therfoze he ſhall hold 
it'diſch; raed : Like to the caſe where the Abbey hath the pzeſentation, and 
another the nomination, the Abbey ſurrender, he who hath the nomination 
thall have all, foz the King (hall not pꝛeſent foz him, it being a thing unde- 
cent [og is Majeſty, and ſo he concluded faz the Defendant. 

Banks contra. I. That it is a good cauſe of Pzohibition. 2. That it is 
well applied to us. 

1. That the oꝛder of Præmonſtratenſes is diſcharged of Mithes, that they 
had-once this pziviledge, hath been allowed by the other party, by the Bulls of 
the Pope, and that it was allowed and taken notice of, he pzoved by this 
that this Bull was confirmed by King John in the 24. year of his Raign, the 
Charter wherof he ſaid he had under Seal, and 22 E. 1. membran. 5, there 
were 26.Abbeys of this ozder, and the King took them all into his pꝛotedi⸗ 
on with their Immunities, and 2 2 Rich.2. John de Gant having Jura Re- 
galia in Lancaſhire (where the Abbey is) confirmed to them this Bull, and 
alſo this hath been divers times allowed and decreed fo them in Court Chzi⸗ 
ſtian foz ſuit of Mithes, as inthe caſe of the Abbey of Bigham which was of 
the ſame oꝛder. | 

And as fo that which was objected, that if the Præmonſtratenſes had ſuch a 
pꝛiviledge as the Ciſtertians in 2 H.4 . that the like pzoviſion would have 
been againſt them. f a | 

As to this J anſwer, that ſuch a pꝛoviſion is not againſt the Templars noz 

Poſpitalars, and pet they have ſuch a pꝛiviledge. 
2. It may be that they never enlarged their pꝛiviledged above their grant. 
And foz the Statute of 7 H.. our Pziviledge was not then new, and it was 
afterwards altowed in 22 R.2. And alſo J conceive, that if the Abbey were 
diſchargedat the time of the diſlolution, although not De jure, pet this is a 
ſufficient diſcharge within the Statute of 3x H. 8. as it is taken Co, lib. 
11.14. x 

2. J hold that they may here pzeſcribe to be diſcharged ol Tithes, becauſe 
they are Spiritual perſong,and capable of cure of Souls, and capable of tithes 
in Pernamy, as if an App2opziation be made to them. 

3. At is not now to be argued, whether they have ſuch a pziviledge, foz 


tyep have demurred, which is a confeſſion of all matters in Fait, dec. 
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4- If there be a matter whernpon the Pꝛohibition may be grounded it 
will ſerve, vide Dyer 170, 17 1. Co. lib. 11. 10. 

And. The pꝛiviledge is well applied, becanſe it is teton that they were 
once diſcharged. | | 

6. He needs not foſhew how he is diſcharged, 22 E. 4.4.5 E.4.8.20 E.q-15. 
Alſo the diſcharges are temps dont, &c. and therfoze not pleadable; ſo he 
pzayen that the Pzohibitton might ſtand. 


— — 


Paſch. 1. Car. In the Kings Bench. 


Bowry verſus Wallington. 


Ote that in this caſe upon the Statate of 50 E. 3. 4. it was agreed by the 
Court? that if there be a Suit in the Eccleſtaſticall Court, anda Pꝛo⸗ 
bibition awarded, and alter wards Conſultation granted, that upon the ſame 
Libell no Pꝛohibition ſhall be granted again, but if there be an Appeal in 
this caſe then a Pꝛohibition may be granted, but with theſe differences. 

1. If he who appeals pzay the Pꝛohibitien, there he ſhall not have it; foz 
then Suits ſhall be deferred in infinitum, in the Eccleſiaſticall Courts. 

2. Ik the P2ohivitien and Conſultation were upon the body of the matter 
and the ſubſtance of it, foz otherwiſe he ſhall be put many times to try the 
ſame matter, which is full of vexation. And the caſe was moved again, and 
argued by Noy, which was thus. 

Wallington libelled in the Eccleſiaſticall Court againſt Bowry foz tithes 
ol Unlovi and Lamb, and Bowry upon ſaggeſtion of a Modus derimandi ob- 
tained a Pꝛehibition, and had an Attachment, and declared upon it, and are 
at Iſſue upon the Modus, which is found foz the Defendant, and Tonſultatton 
granted, wherupon Judgment was given in the Eccleſtaſticall Court a- 
gainſt Bowry, upon which Bowry appealled, and pzayed a new Pzohibition, 
and had it, and Noy moved foz a Conſultation. 1. Becauſe that a Pꝛohibi⸗ 
tion and an Attachment upon it are but one Suit, foz the contempt of the 
party in bzinging his Duit in another Court, and tranſlating this from the 
Rings Court, and when it is once fried foz the Defendant, the ſame thing 
ſhall nat be tried again. And as to the Statute of 50 E 3.4. upon the miſtake 
wherof the miſtake is raiſed, he confeſſed that the Pzinted Books, and alſo 
in the Extrac of the Parliament, one Roll remaining in the Tower is (the 
ſame Judge) bnt the Parliament Roll it ſelf, and the Petition is,Liceatque 
Judiei Eccleſiaſtico five dioceſſ.eidem an hujuſmodi,and the anſwer to the Pe- 
titiqn is, one Conſultation granted ſufficeth in this caſe: And the Parlia- 
ment Roll it (elf was bzought into the Court and viewed, but he ſaid, that 
if it were as it is in the pꝛinted Book and Extract, theſame Judge ſhall not be 
intended the ſame perſonall Judge, but ths ſame Judge of Conaſance of 
the lame dene 02 cauſe, foz other wiſe, it another Commiſary be made, 


as the Biſhop may when he will, his ducceſſoʒ may be newly pꝛohibited, and 

alſo one thing may be infinitely tried, foz tn many places the Snit begins in 

— Ccurt, and from him an Appeal may be bzought to the 
p | | 
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The ſame Term in the Kings Bench. 


Pack verſus Methold in a Hrit of Error. 


Mich. Term, 22 Jac. Methold bzonght an action upon the caſe in the 
1 Pleas againſt Pack, and declared that in conſlderatton that the 
Plaintiff would pay to Playford 52 l. 14 5. to the uſe of the ſaid Pack, ſach a 
dap, &c. Pack pꝛomiſed to deliver to him his Bond (in which he was bound 
to him in the ſtd ſumm) when he ſhonld be therunto requeſted : And ſhews 
that he had paid,&c. and the Defendant did not deliver to him the Bond, al- 
bett the ſame todo he was afterwards often times requeſted, and upon non 
aſſumpſit pleaded, it was found foz the Plaintiff, and now it was moved in 
Arreſt of Judgment, becauſe the requeſt is not laid fpectally, noz the day noz 
place therofexpzeſſed. But the Court, to wit, Hobart chief Juſtice, Hutroti 
and Harvey gave Judgment fo2 the Plaintiff, and yet they agreed, that if he 
had de mur red upon the Declaration, it had not been good, and alſo that if it 
had been generall, Licet ſzpius requiſit, it had not been good, in as much as 
it is par tell of the pzomiſe, and therfoꝛe ought to be laid ſubſtantiallp; viz. 
That it was after the pꝛomiſe and payment of the 5 2 l. but the time is ſup- 
plied by theſe wozds Poſtea, and there is no defec but in the place, and (po- 
ſtea) implies that it was after the pzomiſe and payment. | | 
And Hobart ſaid, that all the points of the Declaration which have mat- 
ter and ſubſtance are good, only there wants the place where the requeſt was 
made, which by the Jſlue is moved, and the requeſt is here well notified to 
the Court, and the defect of the place is now helped by the Statute. 
Hutton ſaid, that if the pzomiſe had been to pay ſo much upon requeſt at Ea- 
ſter, there the day ought to have been ſhewn, and ( Poſtea) had not been ſuf- 
ficient, but here the Poſtea refers only to a thing wherby it is certain: and 
he ſaid, that upon this Aſſue ſuch a requeſt ſhall be given in evidence. | 
Harvey ſaid, that the requeſt being here laid as it is, the Court map well 
give Judgment ; And it ſeemed to Hobait that ſuch a requeſt cannot be gi- 
ven in evidence where the Illue is upon an Aſſumpſit: And Judgment 
Where in an Was given foz the Plaintiff ; and afterwards a Walt of Erroz, Hill. 1. Car. 
action upon was bzought in the Kings Bench, and the opinion of the Court was ftrong- 
che caſe, therc ip, that the Plaintiff ought to have alledged the requeſt ſpecially and ceriain- 
__ p in time and place, becauſe it is traverſable and parcell of the Aſſumpſit, 
queſt, and and not to be done but upon requeſt. | 
where not. Jones Juſtice remembzed divers Pzelidents in the point, and further day 
was given to bzing in Pzeſidents of either ſide, and two Pzeſidents were 
pꝛoduced acco2ding to the opinion cf this Court, Scil. Paſch. 30 Eliz. Rot. 
464. in 1. Ccurt, Old and Eſtgreens caſe, Irin, 16 Jac. Rot. 268. Wales caſe. 
But in Debt Licet ſæpius requiſit is ſuſficient, toz it is not matertallnoz 
tr aver ſable, fo the bainging of the action of Debt (which is a Preci pe) is 
a ſufficient demand in it ſelf, and afterwards at another dap the Court con- 
tinued of the ſame opinion, and therfoze the Plaintiff in the firſt action. 
bz<ught a new action, Quod nota, foz albeit the Defendant had pleaded non 
aſſumpſit, and Jlne was jopned upon it, yet this did not amend the evill 
laying cf the requeſt, accozding tothe Pꝛeſidents aboveſaid, 
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Paſch. 2 Car. In the Kings Bench, int. Hill, i Car. Rot. 135. 
Conſtable verſus Clobery. 


I an action of Covenant, the queſtion was upon the Traverſe; the Plain- 
tiff declared upon the Indenture of Covenant, and the Covenant was that 
a Ship ſhall go with the next fair wind, and that the Perchant ſhall pay ſo 
much foz fraught : the Defendant ſaith by way of traverſe, that he did not 
go with the next wind, and it was obiected by Stone of the Temple, of Coun- 
ſell with the Plaintiff, that the Traverſe was not good, but he ought to have 
tr averſed that the Ship did not go at all, fc2 that which is materiall ſhall be 
traverſed, and that the Ship did not go is the moſt materiall thing here, and 
this appeareth by 15 E. 4.2. where a Gift in tail is traverſed; and not the 
death of the Tenant in tall, 19 H. 8.7. 36 H.6.16. 2 H. 5. 2. 2 H. 7. 12. and 
there are caſes to this purpoſe, Co. lib. 7.9. Ughtreds caſe : At a man intitles 
himſelf to Land by an Eſtate which cometh by Condition, he cught to ſhew 
that the Condition is perfozmed: A Covenant againſt a Covenant will not 
make an T{foppell, but he (hall bꝛing his action, 3 H.6.33. Where he ought 
to ſhew that he went to Rome, becauſe it is a pzecedent Condition: The 
pzincipall caſe in Ughtreds caſe pzove other, to wit, that which is materlall 
is alledgable : And the difference upon the caſe of 48 E. 3.3. 4. Where A. 
Covenant with B. to ſerve him with thzce Eſquires in France, and B. cove- 
nant fe; it to pay him 42.marks, he may chuſe to covenant in generall oz 
ſpeciall, as he will,fo2 there was Covenant againſt Covenant, and here thers 
is a Covenant of one part to go with the Ship, and on the other part to pay 
ſo much foz the Franght, and ſo Covenant againſt Covenant. 

And it ſeemed to Doderidge Juſtice, that the Traverſe is not good, foz the 
Traverſe here is by permiſſion of God. 

And foz another thing where Merchants covenant to pay joyntly and ſeve⸗ 
rally, accozding to the quantity of the Mares, there an action of Covenant 
may be bꝛought againſt one alone, foz the Weed is ſeverall. 

And by Crew chief Juſfice, it cannot be a good Traverſe, foz a circum⸗ 
ſtance cannot be traverſed, foz wind ts alterable,and a thing materiall is on- 
ly traverſable, and here the Covenant is ſeverall foz their ſeverall Franghts, 
and it may be that others have paid him. | 

Jones Juſtice, the traverſe is not good; and foz the other matter he cited 
Mattheuſens caſe, Co. lib 5. 22. Where upen a Charter party if one ſeal be 
bzoken all ts gone, Af thꝛee are bound iovntly , and an action is bzought a- 
gainſt one, and it appeareth that others have ſealed, the UWzit (hall abate: 


But in this caſe an action lies againſt him alone, although the other be named 
in the Indenture. | 


— 


—_ ————— — —— — 


The ſame Term in the ſame Court, intr. Hill. 22, Jac. Rot. 101 9. 


Millen verſus Fandrye. . 


A? action of treſpaſſe was bꝛought foz chaſing of Sheep, the Defendant 

pleaded that they were treſpaſſing upon certain land, and he with a lit⸗ 

il: Deg chaſed them out, and as (oon as the @heep were out of the land he cal- 

led in his Dog, and upon this the Plaintiff demurred ; The point ſingly was 

but thus; ] chaſe the Sheep of another out of my ground, and the Dog pur- 

ſues theq; into another mans land * adjoyning, and ] chide my Dog, 
; t | 


. in treſpaſſe. 


lu ſtißcation. 


Millen verse 
Fandrye. 


and the Dwner of the Sheep bzings treſpaſſe foz chaſing of them: And it 
was argued by Whiſtler of Grays-Inne , that the juſtificatton was nos good, 
and he cited Co. lib. 4. 38. b. that a man may hunt Cattell out of his ground 
with a Dog, but cannot exceed his authozity, and by him an authozity in 
Law which is abnſed is void in all, and to hunt them into the next ground 
is not juſtifiable. The Books differ, if Cattell fray out of the high way invo- 
luntarily, whether Zreſpaſſe lies, 7 H. 7. 2. and H. 7. 20. but all agree, that 
they onght to be chaſed out as haſtily as may be. 

Littleton argued foz the Defendant, that Cattel! may be chaſed out info an- 
other mans ground, and be ſaid that a man cannot have (ach a power upon 
his Dog as ta recall him when he pleaſeth, and a Dog is ignozant of the 
bounds of Land, and he reſembled this caſe to other caſes of the Law ; firſt 
to 21 E.4.64. In Treſpaſſe of Caftell taken in A. in D. the Defendant 
ſaith, that he was ſeiſed of four acres called C. in D. and faund the Cattell 
there Damage feaſant, and chaſed them towards the Pound, and they eſcas 
ped from him and went into A. and he pzeſently retook them, which is the 
ſame Treſpaſſe, and admitted foz a good plea ; and 22 E. 43.8. In treſpaſſe 
> the Defendant juſtiſies by reaſon of a cuſtom that they which plow may turn 
. their Plow upon the Land of another, and that foz neceſſity, and it was al- 
. lowed foz a good juſtification, and he hath moze govern ment of his Dren, 

then in our caſe he can have of his Dog. Bk 
If a man be making ofa lawfuli Chaſe, and cannot do it without damage 
to another, this is Damnum abſque injuria, 21 H.7.28. And he cited a caſs 
which was in Mich. 18 Jac. between Jenning and Mayſtore, where a man of 
neceſſity chaſed Sheep foz taking one of his own, in treſpaſſe he may juſtifig 
it: And alſo ił a Dog goes into the Land of another (as in this caſe) treſs 
paſſe does not lye, but otherwiſe it is of Cattell. 
Crew chief Juſtice, if (eqns to me that he might dzive the Sheep out with 
the Dog, and he cold not withdzaw his Dog when he would in an inſtant, 
. and therfoze it is not like fo the caſe of 38 E. 3. Where treſpaſſe was bzought 
fozentring into a Warren, and there it was pleaded that there was a Phea⸗ 
ſant in his Land, and his Hawk flew and followed it into the Plaintiffs 
ground, and there it ſeems that it is not a good juſtiſication, foz he may pur - 
ſue the Hawk, but cannot fake the Pheaſant, 6 E.4. a man cuts Thozns,and 
they fell into another mans Land, and in freſgaſſe he juſtified fo it; and the 
opinion was, that notwithſtanding this juſtification treſpaſſe lies, becanſe he 
did not plead that he did his beſt endeavour to hinder their falling there, yet 
this was a hard caſe ; But this caſe is not like to theſe caſes, fog here it was 
lawfull to chaſe them ont of his own Land, and he did his beſt endeavour to 
recall the Dog, and therfoze treſpaſſe does not lpe. 
Doderidge Juſtice agreed, foz here was no hedge, and when he ſaw them 
out of his own ground, he rated the Dog, 12 H. 8. this difference is taken, if 1 
ſee Sheep in my Land, J may chaſe them cut, but if another ſees them and 
For an invo. vale them out, J may have treſpaſſe againſt him, becanſe he hath taken a⸗ 
juntary tceſ- Way my advantage; and the nature of a Dog is ſuch that he cannot be ruled 
paſſe action ſuddenly, and here it appeateth to be an involuntary Treſpaſſe, 8 E. 4. 
doth not ye. A man is dziving Goods thꝛough a Town, and one of them goes into ano- 
ther mans hquſe, and he follows him, treſpaſſe doth not lye foz this, becauſe 
it was involuntary, and a treſpaſſe ought to be done volantarily, and (o it is 
Injuria, and a hurt to another, and ſo it is Damnum. 

If Deer be out of a Fozeif, the Owner ol the Land where they are may 
hunt them, and if the Deer flpe to the Fozeſt, and the Younds purſne him, 
4 he cught to call in the Dogs, aud ſo J may jultifie, and treſpaſſe lies 


In the time of chief Joftice Popham, (his caſe was adjuvged in this Court. 
reſpaſſe 


«© reſpaſſe was bzought lo hunting and bzeaking of henges, and the caſe 
was, that a man ſtarted a Fox in his own land, and his Younds purſued 
him into another mans Lands, and it was holden that he may hunt and pur- 
ſne him into any mans land, becanſe a Fox is a noyſom creature to the 
- Common-wealth.. ' ; 

Bra cton ſaith, that when a man is cutlawed he hath Caput lupinum, and 
he may be hunted thzough all the County: And he agreed the caſe of 8 E. 4. 
It a Tree grow in a hedge, and the Fruit fall into another mans land, 
the Dwner may fetch it in the other mans land, and he alſo agreed the caſe 
of 2 2 E. 4 8. of the Plow, and ſo concluded that the treſpaſſe doth not lye. 

Jones Juffice, that the treſpaſſe doth not lye, vide Co. lib. 8. 67. Crogates 
tale, and lib.4.Terringbams caſe, and he cannot recall his Dog in an inſtant: 
And the ſame day Judgment was given foz the Defendant, Quod quzrens 
nil capiat per billam. 


— 
— 


The ſame Term in the ſame Court. 


Marſh verſus Newman. 


12 a Replevia the Defendant pleaded that was ſeiſed In 
jure Collegii, and doth not ſay, that he was in Dominico ſuo ut de fœdo, 
— demurred upon the Avowry. And Andrews argued foz the 
2 5 

I» The Defendant ought to have alleadged certainly that they were ſeiſed 
in Fee; foz Littleton ſaith, that in Counts and pleadings a man ought to 
ſhew how he is ſeiſed, 8 E. 3.55. 13 Eliz. Dyer. 299, Pl. 3 1. An Inquiſition 
was found upon an extent of a @fatute-merchant, and doth not ſhew how the 
Conuſoz was ſeiſed, but only that he was ſeifed , and the Inquiſition holden 
void. But it may be objected, that if Land be given to a Dean and Chapiter 
that they have fee, 11 H. 7 12. I confcfſe it: But the conſtant uſe of pleas 
ding hath alwais been in caſe of a Biſhop, Colledge, &c. to ſay , that they 
were ſeiſed in Fee, as appears in Hill and Granges caſe, and Co, lib. 6. the 
Dean and Chapiter of Worceſters caſe, and Co, lib. 11. 66. Magdalen Col- 
ledge. caſe 3 and it appeareth by 20 H.7. in the Abbey of . Auſtins caſe, that 
an Abbey may have a Leaſe Prz auter vie, and ſo perhaps here the Dean had 
a Leaſe but Præ auter vie, and therfoze ought to have alledged that he was ſei⸗ 
ſed in Fee, if the truth were ſo. And he moved other exceptions, as 1. That 
the Defendant intitled himſelf to a Leaſe as Executoz, and doth not plead 
Literas teftamentarias. 

2. That the Defendant entities himſelf to a Rent, part of which was 
due. in the time of the Teſtatoz, and part in his own time, and doth not ſhew 
when the Teſtatoz died, and therfoze the Avowry not good. 

Jermy foz the Defendant that the Avowry is good, and it cannot be others 
wiſe intended but that they are ſeiſed in Fee, 11 H.7. Lands given to a Pa- 
joz and Comminalty is Fee-ſimple, but otherwiſe of an Abbot and Parſon, 
Plow. 103. and Dyer 103, A Seiſin in Fee is implied by @eiſin In jure 
Collegiiz and becauſe it hath been objeced that he may be ſeiſed Præ auter 
2 * a fozraign intendment, foz a Fee is alwaies intended Deiſin 

Foz the ſecond objection, becaufe Non profert liceras teſta ment, true it is if 
he entitle himſelf meerly as Executoz, he ought to bzing in Literas teſtamen- 
tar. but our caſe is not ſo, foꝛ here we are Defendants , and we 2 

onlp 


Moore. 


up 
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only to excuſe a Tozt, 36 N.6.36, Where a man is Plaintiff he ought to 
ſhew Litekas reſtamencar. that ſo the Court may ſee that he hath cauſe of aci- 
on, but here it is only by way of excuſe. 1 
Foz the third, that the death of the Teſtatoz doth not appear is not mate⸗ 
riall, foz if any part be due to him, it is due as Executoz. 

Doderidge, they ought to have pleaded that they were ſeiſed in Fee; true it 
is, that Land given to a Pajoz and Communalty is Fee-ſimple, and the 
reaſon is becanſe they are perpetuall, and if the Eſtate be not limitted they 
ſhall take accoding to their continuance, 11 H. 4. 11 H. 7. and 27 H,8 Dock- 
rayes caſe, they may be ſeiſed Pre terme dauter vie, but if they had pleaded 
tyat they were ſeiſed to them and their Ducceſſozs, this pleading is good, Pri- 
ma facie, I7 E. 3.1. þ | 

Crew chief Julfice, all the authozities are that ther were ſeiſed in Fee, 
In jure Collegii, and it is good to admit a new way of pleading. 

Jones Juſtice, Tenant Præ auter vie makes a Leaſe foz years,and ceſtai que 
uſe, dies, he cannot have an action of Debt againſt Leſflee foz years, foz he is 
now Tenant at ſufferance. But foz the firlk point, it ſeems to him that the 
pleaving is not good, foz although in point of Creation, they take a Fee by a 
Gift to Dean and Chapiter, yet in pleading they onght to alledge their E⸗ 
{fate ſpectally, foz they may have an Cate. Præ auter vie: And this is in 
an Avowry which (hall be taken ſtrickly. And by Crew chief Juſtice, the 
Defcndant here onght to ſhew Literas teſtamentar. foz he is an eſpectall A- 
cto2 in the Avowry. And by Doderidge, Longiſſimum vitz tempus eft 100, 
years, Co.lib.1o 50. Lampets caſe, and therfoze in pleading, if the Defen- 
vant had ſaid, that a Dean and Chapiter were ſeiſed, and made a Leaſe foz 
200. years, this implies a Deiſin in Fee, becauſe a man cannot have ſo long 
a life, but here the Leaſe is but foz 89.years, and it is common to let foz 


89.years, if A. ſhall ſo long live, pet this is but alip, and the Title is 
apparant. 


* — — 
* 
— — 
— — 


The ſame Term in the ſame Court. 


Hodges v2rſus Moore. 


NB Debt (02 marriage money, the caſe was this: A man was bound to 
Hodges to pay him a 1000 |, after that he had married his Daughter, and 
afterwards he married her, and brought Debt upon this Obligation, and it 
was not averred that he had given notice to him of the marriage, but deman- 
ded the money: And this was moved by Noy in Arreſt of Judgment (but 
quzre if requelt afterwards doth not imply notice.) 
Where notice And Doderidge Juftice put this caſe, A man is bound to pay a 100 1, two 
is requiſite moneths after A. return from Rome, he cught to give notice of his return 
before action, befoze that he can have an adion upon this Obligation, foz he may land at 
and where. Newcaſtle, oz Plymoth, where by common intendment the Dbligoz cannot 
y know whether ye be returned, oz not; and this was agreed by the chief Ju⸗ 
Kice and Jones. 
And Serjeant Davies argued fo; the Plaintiff, tyat there need not pzeciſe 
netice to be given, and he cited 1 H. 7. 18 E. 4. and Co. lib. 8, Where the 
Dbligoz ſhall take notice at his perill, and ſo here becauſe he takes upon him 
fo; to pay it: And it was ſaid, that one Blackamores caſe was adjudged in 
the point, and he conceived alſo that this requeſt afterwards is a ſufficient no⸗ 
tice. But Noy foz the Defendant ſaid, that he ought to give notice, oz other- 
wiſe this miſchief would enſue, that if he had not married her, and yet hav 


demanded 
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b 8 ecticin was, that here was am implie! Alke eth 
the Marriage 3 inſtance of the Defendant, which implies a notitt. 
Under faveur, this ia nu notice, fo; this is befoze the marringe , but if no 

mtce be given ater th marriage, then there is no notite. 1 8400 
But by Serjeant Davits, there is a ſufficient implication; and there is un 

need of notice in our cafe; and ſee Co. lib. 8. Francis his cafe, 'where tber 
ought to take notice at their perill, and a marriage is an Eccleſtalticail 


Jupgment of which he ought to take notice, and he was interrupted, foz all 
the Juſfices went to the Par ent. And divers Pzeſivents were 1 
that there nerd no notice to be given in this caſe: And it was agreed that 


Judgment ſhould be given fo; the Plaintiff : And in Trinity Term next fol- 
lowing, Judgment was accozdingly given foz the Plaintiff, 


* 


— — — _ 
— — — 
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The ſame Term in the ſame Court. 
Sir George Reynolls Caſe. 


85 George Reynoll Marſhall of the Parſhalley ok the Ringe Bench, What Bond 
yought Debt upon a Band, the Condition wherof was, that the Delen⸗ a Sheriff ** e 
dant ſhall be a true Pziſoner, and it was doubted whether the Bond were Marſhall may 
within the Statute of 23 H.6 cap. 10. rake, 
Doderidge, It is not to be underſtood by this Statute that a \ @heritr, Gace 

ter, 02 Parthall Call take no Bond, foz if the Parſhall hath a man in execu⸗ 

cution, and fear that he will cſcape, and he takes Bond of him, this Bond 

is good. 

Jones, The intent of the @tatute, that the Sherilf 02 Parthall ſhall riot 
ſutfer Þ;iſoners to gu at large, foz that is within the Statute. 

And it was ruled in the Kings Bench, that the Parſhalſey ſhould bs enlar- Within the 
ged, andthis ſhall be called within the. Rule, and U the Parlhill take a Rules of 8.x; 
Bond to tarry there it is good, dete to goat, large, it is not what it is. 
re ö a7 3 1844 
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f pooh ate and this was laid with aConrimrands. The 
that 3 H. 8. the ſaiv H. 8. was ſeifev of the Patinoz pf &e. 
eld Recon his Demeſne as of Fee, and of à tettaim peece of 
14 lying between the ſaid watertn and the faiv 

Ta, ae be A no — — _ Box and his 
ee D : Francis Searles en u any 

Ras d Pigot, 20 lac. by virtue wherok he was fe ev, Kc. 
xs jalfifts as Servants to Pigot, that they the ſatd day and 
ud Wafer-courſe, as if was latucull fozthemto do: and 


ſame Treſpaſle, dec. The Tun And the 
EEE the unity of poſſeſſion ah 
d by iu Dorcellfazthe Platte, ifit were of a Common, it o ther, 1950 
Mere benny becauſe Common onght to be in anather mans Land, but 
nah in our caſe, taz if one pzeſcrive to have Warren,tf he purchaſe the L and 
vet he (hall have Warren, 1 1 H.7.25. therz are two houſes, and the one 
— 2 that the other ſhall mend the Gutter, and afterwards they come fo 
the hands of one man, and then he alien one of them, this unity ſ1ltveffroy 
the mending of the Gutter. 

Berd foz the Defenvant, that the unity bath deſtroyed the cuſtom, 21 E. 3. 
2. A way is bat an eaſement, vet by the pur thaſe of the Land the way is ex⸗ 
tinguiſhed, and alſo the watering-conrſe is not only an eaſement but a pꝛo⸗ 
fit, oz Pzender ; and he cited Dyer 295. in caſe of an Jncloſare, that the In- 
cloſure is extinguiſhed, but there is made a quære, and he cited 38 Eliz. in 


C. B. an opinion, that by purchaſe of a Cloſe the Incloſare is extinguiſhed ; 
a fortiori here betauſe it is a pzofft : And foz the caſe of 11 H. 7. it is by ths 


- thffonrof London, but there is no cuſtom in our caſe, and the caſe of a Max- 


5 


ren ts not like to cur caſe, becauſe a man may have Warren in his own Dail; 
And in, Micbaelmas Term next the caſe was arg ut again by Barkeſdale foz 
that the unity ot polleſtion in H. 8. had: hot extinguiſhed the 
"conf (OED Terminus ad quem, and the Medium alfo being 

im one, had not dilkinguithe no2 deſtroyed it And x Col lib. 4. 26. Benedicta 
eſt expaſitio In o res redimitur a diſtructione; The Law will not de⸗ 
ftroythings; bat the Lato will fomtimes faffer a fiion-(which is nothing in 
rerum natura) ut res mapis valear, J-confeſſe that pꝛolit appzeader as Coms 

v2 Kent is ex d by unity of palCoſCion, o Commim it appear; 

E. 3. arty Co lib. 4. Terringiamo cafe: And foz- Mont it appeareth in 
177 and im 21 E. 3. 2. it appeareth that a way is extinguiſhed by unitꝝ or 
pſi H.6.31.Brook Nuſance 11. foz it ts repugnant foz a man to have 
upon bis own Land : Bat A conceive that our caſe differs from ths 
Aale ofa way, and that foz this reaſon ; whers the thing bath a being — er⸗ 
ence, 
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to becay, and dies; leaving two 
on: whether the pꝛelc ription med 
ven tras it is that it is made a quere, but * , {te ke aſe, l. 
7.27. of a Gutter which pzoves our caſe, as J pry rm 
Foz the Pino pjopoſition that the ner ho hath being, notwithanding 
the ſai unity, J will pꝛove it by 12 H.7. 4. A Precipe quod reddit of Lam 
Pi Ln ne 6.Jac.Challenor and Moores tale. Ar Ejectione 
was bzotinhe of s'Watering-courſe, and there 8 4.— 1 — 
it, bocauſe it is t firma, ſedcurtit,but of Terra ai tta, it voth 
AifoJ-will take n th * no Title in the 
tos tho Wefonvant Ngot, and polleſſior , 
haue no Title. pet ye who bath us Kale tantiot out ns, neither can top 
ſaid Water-courſe, and it is ovly hewnin the Bar that Searles entres aud 
enfeoifev Pigot, but foz any thing as yet appears the trux Dwner contitmied 
in poCeiflen, 2 1 Jac;C.B, Cook Main Cook in à Mt of Dower, the We. 
tendant pleads an Emtey after the Darrein continuance, and doth not ples 
that he ouſted him, and upon this thoÞlaintiff Wemuts, and there 
that it is no plea in Bar, becarile he voth not ſay, that the Defendant entred 
and oulted the Tefimt. 2. Exception, the action is bought agairift four, Scil. 
Pigot, Cole, Branch, and Elyman ; and Pigot hath conveyed a Title from 
Searles the Ther other Defervants juſtiſte, but Pigot doth not ſay any thing 
butthat Searles enfeeſked him, 7 H. G. an action of Walt is bzonxht again 
many, one anſwers, and the other not, this is a diſcontinumte: And foz the 
- painctpall matter, J will conclude with 11 H. 7. 25. Broo. Extinguiſhment 60. 
Two have Terements adjopning, and the one hath a Gutter in the others 
Land, aid afterwards one pur chaſe both, and then he alien one ko one, and 
another to another, che Gutter is revived not withſk ding the unity, becauſe 
it is very necellarp, and ſo he pzayed Judgment foz the Pfaintiff. Bear 'fo2 
the Defendant : J inamanner agree all the caſes wyich have been pur on 
the other fide; and J conceive that the UT ater-comfe is not Stxgnum bat Ser- 
vitium, which is due from the one land to the other: It is bat a liverty, 
and therfoze 3 agres Challenors caſe, which is but a liberty that an Eje&ione 
firmæ doth not lye of if, but Ejectione firmæ lies De 
Fas the fic excoption F anſwer and confeffe, that to atledge aw Entry af- 
ter $@W.irrain'continumce, without alledgiug an Ouſter of the Tenamt, 
cannot abate the W if, fo; the Defendant mi; enter to attsther intent as 
— een and with the alfent of the Ten ant; But 
t | hat a Feoſt᷑ment was made and a Livery which implies 
another. 2 
Sog the matter in Law, conceive chat the Mater / rourſe is extingniſhed, 
auũ it may be courparod to 21 Eg. 2. The cafe of a way which ivextin- 
gailyed by unity of poſſeſſion, Hill. 3 6. Eliz. Rot. I 332+ Hemdon and „ 
ca 
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claration. 


1. Exception hath been that no pꝛeſcription oz tuſtom is made foz this wa- 
ter-courſe, but only that Currere ſolebat & conſue vit. Wnt A conceive that 
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the Declaration is good notwithſtanding this, becauſe the Plaintiff here 


doth not claim an intereſt in the Mater /courſe, but in the Land in which, &cc. 
and therfoze it is good, and this appeareth by 12 E. 4. 9. the Pio of Lanto- 
nies caſe in a pzeſcription in a Parket overt generally, and the reaſon there 
was, becauſe he was a ſtranger, as in our caſe he is, and this-pleading ap⸗ 
peareth alſo to be good by Cooks Bock of Entries, 18. Smiths caſe, which was 
entred g Jac.Rot.366.in this Court. 2. Exception was,becauſe it is not ſaid, 
that it was Antiqua Rectoria. 3. Exception, becauſe it doth not appear that 
he was a ſpiritual man to whom the Demiſe of the Kectozy was made. 4. Be⸗ 
canſe it is not ſaid , that the Water-courſe Ad predict. ReRoriam pertiner, 
5. Becauſe the Water-courſe is alledged to be foz his cuſtomary Te⸗ 
nants of the ſaid Recozy, and this is not good, as appeareth by 21 Eliz. Dy- 
er, 363. Pzeſcription, Pro quolibet cuſtomar. Tenente, is riot good, but J 
conceive that this caſe is not our caſe, foz here is Cuſtomarius tenens Recto- 
riæ and there it is agreed that Quilibet cuſtomarius tenens Maner. had been 
good: And the plea in Bar hath ſalved theſe objections, and therfoze he pray- 
ed judgment foz the Plaintiff, | 
Jeremy foz the Defendant ; And firſt foz the matter in Law, it ſeemed 
to him that by the unity of poſſeſſion the Water-courſe is extinguiſhed, and 
the Water-courſe may well be compared to the caſe of the way, foz as a way 
is a paſſage foz men over the land, ſo water hath paſſage upon the land, and a 
way is extinguiſhedby unity, as appeareth by 21 E. 3.2.11 H.4,5. 21 Aſſ. 
and Davies Reports 5. and in 4 Jac.Jordan, and | caſe it was the bet⸗ 
ter opinion that a way was extinguiſhed by unity ok poſſeſſion ; true it is, 
that there Popham chief Jultice put the difference, where the way is ofne- 
ceCity and where not, foz where the way is of neceſſity there it ſhall not be 
extinguiſhed : This caſe hath been compared to the caſe of a Warren in 35 
H. C. but A conceive that the caſes are not a like, becauſe a Warren is a 
meer libertp, 8 H.7.5-A man may have a Warren in his own Land, and Co. 
lib.7. Buts caſe by a Feoffment of Land, a Warren doth not paſſe , but this 
Water-courſe hath its oziginall out of the Land, and this caſe cannot be 
compared to an ancient Water-courſerunning to a Pill, to; notwithſtand⸗ 
ing the unity it ſhaltpaſe with the Mill, foz otherwiſe it ſhall not be Mo- 
lendinum 2quatinum, ſo that the water there is parcell of the thing, and ſo 
of neceſſity ought to paſſe with the thing, but here it doth not appear that it 
is a Water-courſe of neceCity, and foz any thing that appeareth, it may be 
filled with another Water-conrle : Alſo J conceive that the Declaration is 
not good, 1. 4B:cauſe neither pꝛeſcription noz cuſtom is laid fo2 the Was 
tercourſe, and it appeareth in Co. Book of Entries, Holcome and Evans caſe, 
and the old Book of Entries, 616, 617. Mich, 1, Car. Rot. 107. Turner and 
Dennies caſe in this Court, in treſpaſſe foz bzeakinx his Cloſe, 8&c. the 
Defendant juſtified foz a wap, &c. and that he was poſſeſſed foz pears, and foz 
bim and his Dccupiers had a way over the Land, the Plaintiff demurred, 
and reſolved that the pzeſcription is not good. 2. The Declaration is inſuffi- 
cient being an action upno the caſe fo2 the topping cf a Nlater⸗courſe, and it 
is not Vi & armis, noz Contra pacem, Co lib. 9. 50. the Carl of Shrewsburies 
caſe, when there are two cauſes of an action upon the caſe; the one Cauſa 
cauſans, the other Cauſa cauſata, cauſi cauſans may be alledged Vi & armis, 
foz this is not the immediate cauſe of the action, but Cauſa cauſata F. N B. 
86. H. and 92.E. in the end of the zit of action upon the caſe ſhall be Con- 
tra pacem. 3. Alla he hath pꝛeſcribed fo2 the Tenants of the Kectozy , which 
is not poſlible,foz no Lay-man could be Tenant ofa Rectozy, oz of Tithes be- 
fo:e the Statute of H.8, and therfoze J pzay Judgment foz the Defendant. 
Whitlock chief Zuſtice conceived that the declaration was good, E the bar is 


natight, voth foz the fozm & matter; the que ſtion here is of Aqua profluens, and 
"FR Ex I conceivs 
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I ſhall not only connt foz the lofſe of the aire, but alio J ought to 
that time out of mind light hade entrev by theſe windows, &c. ſee 7 E.z. 

there be a School-maſter in a Town, and another erect a new School in 
ſame Toten, an anion upen the caſe doth not lye again him, becauſe 
Schools are foz the publike beneſtt, and every pzivate man may have a @chaol 
in his done. And foz the exception, that a Lay man cannot be poſſeſſed of a 
Rectory, J conceive that the Declaration is good. notwithſtanding, foz « 
Layman ma have a Uecozy by Demiſe. | | 

And foz the Plea in bar, it is not good foz the fozm, becauſe that Searles 
entred and enfecffed Pigot, and it is not ſaid, that he entred, and Expulit , 
and if a man enter and make a Feoffkment, the owner being upon the Land 

e Feoffment is void, and therfoze an acuall Duſter cught to be ſhown : 

tid foz the matter in Law, he conceived that the Bar was not good, foz by 
the unity of poſſeſſion the water-courſe is not extinguiſhed, and pet A agree 
the caſes of a way and common upon the differences of Rights which are put 
in Bracton, lib. 4. 221. Theſe are called Ser vitutes, as jus eundi, fodendi, hau- 
riendi, &c. ſunt ſervitutes quas prædia ex quibus exunt aliis prædiis debent, 
und are called Servitutes prædiales, and this began by pzivate right, to wit, 
by grant 62 pzeſctiption. 

A way 0) common ſhall be extinguiſhed , becauſe they are part of the p2o« 
tits of the Land, and the ſame Law is of Fithings alſo, but in our caſe the 
watet / tourſe doth not begin by the conſent pf parties, noz by pzeſcription, 
bat Ex jure naturz, and therfoze ſhall not be extinguiſhed by unity : A Wars 
ren is not extinguiſhed by unity, becauſe a man may have a Warren in his 
oton Land, and in the caſe of 11 H. 7. the Gutter wasnot extinguiſhed only 
by the unity of poſſeſſion, but there alſo appeareth in the caſs that the Pipes 
wete deſtroyed, wherby it could not be revived , and although the Wook of 
13 Eliz.Dyer 295. Two Cloſes avjoyn togethsr, the one being by pyeſcrip- 
tion bound to a Fence, the owner of the one purchaſe, the other dies, having 
itfue two Daughters, who make partition, it is a quzre whether the incloſure 
be revived, pet J conceive cleerly, that by unity of the poſſeſſion the Inclo⸗ 
fare is deſtroyed, foz fencing is not naturall, but comes by induſtry of men, 
und therkoze by the unity it ſhall be gone, and lo bzixfly with this diverſity 
he concluded that where the thing hath its being by pzeſcription, unity will 
extinguich it; but where the thing hath its being Ex jure naturz , it Gall 
not be extinguiſhed, and therfoze the Plaintiff ought to have Judgment. 
Jones Juſtice agreed, that the Declaration is good; and that the Bar al- 


ſo is go2din manner, but foz the matter in Law it is not good, | 


As to the firft exception to the Declaration, A conceive it is good, albeit 
thete wants a pzeſcription, and this is the mare of pleading, as appears 
in Co.lib.4 Luttrels caſe, and in allthe pzeſidents befoze cited. | 

2. Ic; thevrception Vi & armis, he ronceived. this difference, where 
the act is a Treſpatſe and a Nuſance, there it may be laid to be Vi & armis, 
but if it be a Nuſance only and not a Treſpalle, it is otherwiſe : as if I have 
a way over another mans Lad, if a ſtranger dig in the Land ſo ao A cannat 
have the way, now becauſe it is a Treſpalle to the Owner of the Soil, in mp 
activi upon the caſs againſt a ſtranger, I may have Vi & armis, but if the 
owner op (he way, there Vi & armis Mall unt be in my action upon the caſe. 

NM the third vereption,vecanſe he doth not ſay,Ad ReRoriam 1 
J. 4 f 
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but J conceive that it thall be intended ad Rectoriam impropriat, and 10 it 


appeareth. | | | 

4. Where it is ſaid, Watering-courſe foz his Tenants, J conceive it is 
good enough, being in an action upon the caſe where damages only are to be 
recovered : That the Bar alſs is goed in fozm, foz although the Tenant 
here be a Dilſeiſoz, yet it is a good Bar, foz it matters not whether he bath 
a Title oz no, if the Mater⸗courſe be extind by the unity, foz the matter in 
Law, he conceived that the unity of poſſeſſion had not extingutſhed the Ma⸗ 
ter-courſe.A man hath things out, of another mans Land, either by grant as 
a Seigniozy, Kent, Common, &c. and theſe are diſtinguiſhed by unity, &c. 
and the reaſon is, becauſe one who hath intereſt as Pwner of the Land, can- 
not have a particular intereſt in the ſame Land alſo. Dz by pzeſcription, and 
thoſe things are extinguiſhed by unity of polſyſſion alſo, and not only foz the 
firſt reaſon becauſe he is Dwner ofthe Land, and ſo cannot have a par ticu⸗ 
lar intereſt in the ſame Land alſo, but alſs becauſs that by the unity the pꝛe⸗ 
ſcription fail? And foz the caſe in Dyer, 13 Eliz. J conceive that by the uni⸗ 
ty the incloſure is gone, and ſo it was reſslved in 37 Eliz. foz every one is 
not bound to inclole ; Foz the caſs of the way, J will ſuſpend my opinion 
concerning it, becauſe Clark and Lambs caſe is now depending touching it 
in the ſame point. | 

But now foz our caſe, it differs from the other caſes, foz the preſcription 
hers is in another manner thcn is made foz Common, foz it ſhall be pleaded 
either as appendant, oz appurtenant, but Currere ſolebat is only in this plea- 
ding, foz here no intereſt is claimed, but in the other caſes an intereſt is 
claimed: In this caſe the Land remains as it was befoze, and therfoze the 
unity will not extinguiſh it; and if ſuch a unify by conſtruction of Law 
ſhould extinguiſh Water-conrſes, it would be tos dangerous: foz ſuppoſe that 
a man hath a Wafer-conrle from Thames to his henſe in Lambeth, if he 
purchaſe a parcell of Land in Hendley ; now betauſe that the Thames come 
by the ſame Land, his JWater-ccurſe, (hall be extinguiſhed. Alſo ſuppoſe that 
the Water-ccurſe after it hath been in the Curtilage of the Plaintiff, goes 
into another Curtilage, is it reaſon that by this unity the ſecond man ſhall 
loſe his UWater-camſe ? without doubt it is unreaſonable. And the caſe of 
II H. 7. ef the Sutter, warrants this opinion, and therfoze the Plainti# 
ought to have Judgment. | 

Doderidge Juſtice, J conceive no great difficulty in the caſe ; fsz the ex- 
ceptions ts the Declarations they are not materiall. 

1. That there wants Pꝛeſcription oꝛ Cuſtom, J conceipe that it is good 
enough, foz here are the wozds of Currere ſolebat & conſuevit, and Conſue- 

vit is a gcod wazd foz a Cuſtom. 

. That a Lap-man cannot have a Parſonage ; true it is, that a Lay-man 
cannot be a Parſon, but he may have a Parſonage, foz he may be Lefce of 
it, which appeareth manꝑ times in our Books. 2. 

3. Chat it is not alledged fo be Vi & armis, this is the moſt colour able 
exception, and the caſe and rule cited ont of Co. lib. . the Earl of Shrewsbu- 
ries taſe is Mr it is impoſſible to plead Vi & armis in this caſe, f 
the unity was in H. 8. and the wzong is ſuppoſed after the ſeverance, and 
is ſuppoſed to be done by the Owner of the Land, and a man cannat do a 

thing upon his own Land Vi & armis. 

4. Becaule it is not alledged to be an ancient Re>ozy : J conceive it need 
net, becauſe the Law pꝛeſumes all Rectoztes to be ancient, the Patronages 
wherof are gained Ratione fundi, fundationis, vel dotationis. 

5. Becauſe be doth not ſay, that Pertinet ad Rectotiam: But he hath ſaid 
a thing which amcunts to as much; foz it is ſaid , that in the Rectozy was a 
cettain Cuxtilage in which there is a Watering-pond, and the Curtilage 
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is part of the houſe, and therfoze he need not ſay, that it belongs to the houſe. 
Foz the Bar I conceive that it is good foz the Pannoz : A man makes a Fe⸗ 
c t of Land, the Owner of the Land being pꝛeſent at the ſame time, no- 
thing wozks by the Livery fo2 the reaſon befoze given by Jones. Foz the 
, matter of Law he conceived that the unity of poſſeſſion doth not extinguiſh 
the Mater⸗courſe, and that foz two reaſons: | 
1. Foz the neceſſity of the thing. | | 
2. From the nature of the thing being a Water-conrſe, which is a thing 
running. l 
1 Foz the neceſſity, and this is the reaſon that common appendant by the 
unity of poſſeſſion ſhall not be extinguiſhed, fo2 it is appendant to ancient 
Land ⸗hide, and gain arable Land, which is neceſſary foz the pꝛeſer vation of ths 
Common⸗ wealth; and as in this caſe there is a neceſſity of bzead, ſo in our 
caſe there is a neteſſitꝑ of water: And fo ths caſe of a way Diſtinguendum 
eſt, foz il it be a way which is only foz eaſement it is extinguiſhed by unity of 
poſſeſſion, but if it be a way of necefiity, as a way to Market oz Church, 
there it is not ex:inguifhed by unity of poſſeſſion, and accozdingly was the 
opinion of Popham chief Juſtice, which I take foz good Law, and the caſe of 
11 H.7.25.is a notable caſe, and there a reaſon is given why a Gutter is 
not-extinguiſhed by unity of poſſeſſion, becauſe it is matter of neceſlitꝑ. 

2. From the nature of water, which naturally deſcends, it is alwais cur⸗ 

rent, Et aut invenit aut facit viam, and ſhall ſuch a thing be extinguiſhed 
which hath its being from the Creation. Co.lib.q. Luttrels caſe, a Mill is 
a neceſſary thing, and if J purchaſe the Land upon which the ſtreams goes 
which runs to this Mill, and afterwards A alien the Mill, the Water-conrſs 
remains. So ik a man hath a Dye⸗houſe, and there is a water running to 
it, and afterwards he purchaſe the Land upon which the water is current 
and ſell it, yet he (hall have the Mater ⸗courſe, Dyer: Dame Browns caſe, and 
the pꝛincipall caſe in Luttrels caſe, a Fulling⸗ mill made a Mater⸗mill, this 
ſhall not alter the nature of the Mill, but pet it remains a Mill, ſo the water 
bath its courſe not with ſtanding the unity, and he concluded foz the Plains 
tiff. 

Crew chief Juſtice, I agree that the Declaration is good, and alſo that 
the Bar is good fe2 the manner, but foz the matter in Law, J conceive that 
it is not good. In our Law every caſe hath its ſtand oz fall from a particu- 
lar reaſon oʒ circumſtance : Fo2 a Warren, and Tithes they are not extin- 
guiſhed by unity, becauſe they are things collaterall to the Land: And foz 
the caſe of 13 Eliz, in Dyer, of an Jncloſure ; J conceive that by the unity 
the Incloſure is deſtroyer, foz the Pꝛeſcription was interrupted, and in 
Day and Drakes caſ2,3 Jac. in this Court it was adjudged that in the ſamt 
caſe the Pzeſcription was gone ; Jt may be reſembled to the caſe of Homage 
Anceſtrell 57 E.3,Firzherbert Nuſans: Aud foz our caſe it is not like to ths 
caſes of Common, 02 a Way, becauſe the Water ⸗courſe is a thing naturall 
and therfoze by unity it ſh il not be diſcharged ; alſo there is a linement ont of 
which every man hall have a benefit, and therfoze he concluded that Judg- 


ment ſhould be given fo2 the Plaintiff ; And Judgment was commanded tg 
be entred fog the Plaintiff. 
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Welden verſus I73 
Veſy. 
The ſame Term in the ſame Court. * 
Welden verſus Veſey. 
Tb 2 


N action of Debt was bꝛaught by Welden Sheriff of the City of Coven- 
Ach againſt Veſey, upon the Statute of 29 Eliz. cap. . and declares, that 
it is pꝛovided by this Statute that no Sheriff oz Pinilker, 8c, ſhall take foz 
an execution, 1f the ſumm doth not exceed 100 l. but 12 d. fozevery 20 6. 
and being above the ſumm of 100 l. 6 d. foz every 20 8. and ſhews that wher- 
as the ſatd Veſey had judgment againſt one in an action of Debt, that the 
' Plaintiff by virtue ofa Capias direded to him, took the body of the ſaid per- 
fon condemned, and that it was delivered fo the Plaintiff, and that he foz 
tevying of the money had bzought this action. 

The Defendant by way of Bar ſaith, that it is pzovided by this ad that it 
ſhall not extend to Executions in Towns Cozpozate, and that this was with- 
in Coventry, and ſo demurred upon the Declaration. 

And Whitwick argued foz the Plaintiff ; two things are conſiderable in 
this caſe, 

1. Whether where the ſumm exceeds 100 |. the Sheriff ſhall have 12 d. 
foz every 20 5. of the 100 l. and 6 d. foz that which is over, oz 6 d. only foz 
every 20 8. fo2 all the ſumm. 

2. Whether this Statute extend fo Judgments in Tobons Cozpozate. 
Foz the firſt, the letter of the Statute is cleer that he (hall have I 2 d. foz the 
firſt 100 l. and 6 d. foz the reſidue, foz the Statute is, that if it be above 1001. 


that he ſhall have but 6 d. therfoze if it be under a 100 l. he ſhall have 12 d. 


fo2 every 20 s. And the meaning of the Statute is plain alſo, foz otherwiſe 
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Whether a 
Sheriff, or, 
&c.ſhall have 
12 d. in the 


the Sheriff ſhall have a lefſer Fee where it is above a 100 l. (as where it pound for the 
is a 199 l.) then he ſhall have foz 100 l. but this was not the intent of the Þtas frſt 1001, and 


tute, but the greater the Execution, the greater the Fee: It was adjudg⸗ 
ed in one Gores caſe, 10 Jac, that an action of Debt lies upon this Law, paſch. 
14 Jac, Rot. 351, Brole and Tumblerſon Sheritfs of the City of London, 
bzcught Dabt againſt Nathanael Michell foz execution of 400 J. foz 121.10 s, 
ſcil.51.fo2 the firſt 100 l. and 6 d. foꝛ every 20 5.after; But J confclle that the 
pꝛincipall queſtion there was, whether an action of Debt lies foz the monep, 
and it was reſolved that it did, and Judgment was given foz the Plaintiff. 

2. Tothe Proviſo, that this doth not extend to Fees in a Town Cozpo- 
rate, whether this extend to executions which go out of Judgments in this 
Court, oz in the Cemmon Pleas into Towns Cozporate. The Statute 
fhews that befoze that time the Sheriff had taken great Fees, which the 
Parliament conſidering, refrained them to a certainty ; The wozds of the 
Proviſo are generall ; P2ovived that this Ac ſhall not extend to any Fees to 
be taken foz any Exccution within any City oz Town Cozpozate , and al- 
though the woꝛds be generall, pet the expoſition (hall be accozding fo reaſon, 
as it is ſaid in Fulmerſton and Stewards caſe in Plow.Expoſition,ſhal be made 


agatiilt the woꝛds, if the wozds be againſt reaſon, 5 H.7.7. 38 H. 3. Broo. Live- 


ry 6. The King ſhall have pꝛimer Seiſen ok all Lands cf his Tenant which 
be holds of him in Capite, but if one holds of the King in Capite, in Socage, 
de ſhall pap no pzimer Seiſen to the King, and this Statute ſhall have this 
intendment, that this Proviſo ſhall extend only to Executions upon Judg⸗ 
ments given in Cities and Towns Cozporate, and not where Judgment is 
given in this Court, oz the Common Pleas, and Executions are only there, 
and this ſeems to be a reaſonable conftruction ; Executions in Towns cozpo⸗ 
rate, to wit, Executions upon Judgments given in Towns cozpozate. Af the 
Dheriſf make execution at the Town ſide he ſhal have foz his fees as the Sta- 
tute limits, & therfoze he ſhall have it if * the Town, x if this ſhould not 
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be fo, this miſchief wouly enſue, that p2eſently whenan Execution iſucs out 


againſt a man, he wil ſhelter himſelf in a Town cozporate,as in a Sanctuary, 
and the Sheriff will not do execution there, becauſe he (hall not have ſo great 
a Fee fo2 doing it as if it were in another place, and ſo execution (which is 
the life of the Law) ſhall be undone. 

\ Jermy foz the Defendant ; and fir, if the ſumm exceed a 100 l. he ſhall 
bave but 6 d. foz every 20s. of all. It is conſiderable that at Common 
Law the @beriff ought ta do.grecntion freely without any recompence. In 
Both and Salllers caſe latelꝑ in this place, an action upon the caſe was bzought 
by a Bailiff, that wheras a Warrant foz taking ſuch a man was direced to 
him. the Defendant pzomiſed him 40 8. foz his pains, he took the man and 
bzought an action foz the 40 s. and it was agreed that he ſhould not have it. 
The Law abhozs that great Fees ſhall be given foz executions, Co. lib. z,7.in 
Heydons caſe: In the expoſition of the Statute thꝛee things are conſiderable. 

I. What the Common Law was befoze the making of it. 

2, What the miſchief was at the Common Law. 

3. The remedy which the Statute gives. 

4. The true reaſon of the remedy . The Common Law was, that the 
Sheriff ſhall not take any Fee faz execution, Ergo now he ſhall take as ſmall a 
fee as may be, becauſe this is nigheſt to the common Law: And the firſt wozds 
are declarative what Fees he (hall take; and the ſubſequent wozds affirmative 
what Fees they may now take, to wit, where the ſumum doth not exceed a 
100 l. 12d. foz every 20 s. 14 Jac, It was objected , that the Sheriff is not 
bound to da execution befoze he hath his Fee, and then it was reſolved that 
be might have an action of Debt, and (o it ſeems that the party is not bound 
to give levying money befoze that the execution be done, and other wiſe, the 
party Plaintiff may be at great miſchief if the other be not taken: And it 
bath been agreed lately in the Common Pleas,fhat if the ſumm exceed 100). 
be (hall have but 6 d. fozevery 20s, And as to the ſecond point, he endea- 
voured to maintain that the Proviſo extends to executions in Towns cozpos 
rate, although the Judgments upon which: the executions iſſue are given in o⸗ 
ther Courts, and this is the conſtant pzactife of the City of London, 

The Judges delivered their opinion, with a pꝛoteſtation, that they might 
recall them, if afferwards better reaſon appeared. 

Crew chief Juſtice was of opinion that he hall have but 6 d.foz every 208. 
ik the ſumm exceed 1001, and the ſumm ſhall not be divided, but if the ſumm 
be under a 100 l. then 12 d. foz every 20 s. and this is the reaſon of the Law, 

Andfoz the ſecond point, although the Judgment be given in the ſuperi⸗ 
o Court, yet if the Sheriff does execution there, he ſhalthave his levying 
money, and this is within the intention of the Proviſo. 

Doderidge, Juſtice the fir queſtion is upon the expoſition of the Statute, 
the ſecond upon the Proviſo; Foz the firſt two expoſitions may be made as 
bath been remembzed, then we will enquire of the inferp2etation ; This 
Statute was made foz the benefit of Sheriffs, that as they are in hazard by 
taking et men, becauſe many times reſiſtance was made. 2. When the 
Sheriff had taken a man, and in the carriage cf him to pꝛiſon he had eſca⸗ 
ped, an action upon the caſe did lye againſt the @herif, and when he had 
him in pꝛiſon, he ought to have great care in keeping of him, fo2 an action 
lies againſt him it᷑ he elcape: and therfoze although on the ane ſive there 
was a great miſchief by reaſon of great Fees that the Sheriff took fo; execu- 
tion; lo on the other ſide, the Law tendzed Sheriffs in reſpect of the hazard 
and care which they had of men in execution, and therfoze the Law in an in⸗ 
differency-p;ovides that the Sheriff ſhall have a good Fee fog execution, and 
alſo it pzovides againſt his extoztion, and ſo it is indifferent between the op- 
pzeſſion of the Sheriff and-covetouſneſſe, and we are not to judge accozving 

to 


Welden verſus 
Veſey. 


75 


to the intent, but accozding to the equity of the Law, foz equality to pꝛevent 
the covetouſneſſe of @heriffs and the oppzeion of the people; then in this 
caſe it he ſhall have but 6 d. foz every 20 s. foz 200 l. he (hall have no maze fo; 
execution of 200 l. then if it were a 100 J. But J think this was not the in- 
tent of the Ad. 

Foz the ſecond point, J take it that this Statute did not extend to @uits 
within Towns cozpozate, and executions upon them, foz they are not at ang 
great trouble foz doing of execution within their Towns, noz hazard: But 
if a Sheriff does execution in a Town cozpozate, then be ſhall have accozding 
to the Statute, foz it may be that the Pziſon is far diſtant. And J upon the 
ſuddain conceive that this Proviſo extends only ts Towns cozpozate, which 
are Counties. 

Jones Juſtice, thzee queſtions have been made upon this @fatutfe. 

1. Foz the nature af the action which the Sheriff is to have upon this 
Statnte, and foz that it hath been many times reſolved that he ſhall habe an 
action of Debt, foz when a remedy is given by a Statute, and no action is 
given by the ſame Statute wherby the penalty ſhal be recovered, there he 
hall have an adion of Debt. 

2. Who ſhall have the Fee when the Sheriff makes a Warrant fo a 
4Bayliff of a libertz, the Bapliff of the liberty oz the @heriff. 

The ſecond bzanch of the ſecond queſtion is, that when one Sheriff makes 
the extent, and another Sheriff makes the Liberate, who ſhall have the Fee: 

3. The third queſtion hath been in debate in the Common Pleas, and 
there was ſome opinion that if the ſumm be above a 100 l. and under 200 l. 
that the Sheriff all have 12 d. foz every 20 8. of the firſt 100 1. fo other- 
wiſe the Sheriff (hall have a leſſe foz execution of 199 l. then he ſhall Have 
foz 100 l. But if it be above 200 l. he ſhall have & d. ab initio, 

My opinion on the ſuddain ts, that foz every 20 s. of the firſt 100 l. he ſhall 
habe 12 d. andfoz the reſtdue he ſhatt have 6 d. foz every 20 s. and the other 
ſhall not be altered. | 

And koz the ſecond point, J hold that this Proviſo extends only to Judg- 
ments oziginally commenced in Towns co2pozatg,and.not fo executions upon 
Indgments given in ſuperioz Courts, foz then the her iſt does erecufion as 
an Dfficer to thefe Courts: And the Sheriff of the Countp is af as great 
Pains, as if he were Sheriff of another County, and ſhall not be bound by the 
Proviſo. | 

Whitlock Juſtice was foz the Plaintiff in both the points, to wit, chat the 
Sheriff ſhall have 1 . foz every 208. of the firſt 100 1,anv d. fo; ebery 205, 
of the reſidue. And by him the Sheriff may refuſe ta do execution untill the 
levying money be paid fo him. 8 

And foꝛ the ſecond point, the Sheriff of the Count of the City is not with; 
in the Proviſo, but ſhall have the Fees by the Statute pꝛovided, as well as 
the Sheriff of the Connty hill Hate, foz the Wozds are geuerall, and the 
exception goes to all Towns co;pozate and Cities, bat doth. nal ſay Cities 
which are Counties, and therfoze this Sheridf is within the benefit of this 
Law: And in Michaelmas Term next following the cafe was mobed agaii 
by Whitlock fo; the Plaintiff, and he ſat, that he would not tpeak to the ( 
cond point, becauſe the Court had delivered their opinion, that the Prowiſo 
in the Statute, that this ſhall not extend to executions in Towns cozpozate, 
it is to be intended cf executions in Towns cozpozate upon Judgments there 
given: But foz executions there upon Judgments given in this Court, oz 

any ether ſupezioz Ccurt, the Sheriff ſhall have ſuch Fees as are limited by 
this Statute. And the Ccurt laid to him that were agreed of it. 

And as foz the firft point, he conceived that the Sheriff (hall have 12d. 
foz levying of every 20 8. of the firſt 100 l. and 6d. of every pound moze, this 
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this appears cleerly by the Letter of the Statute: And the raſe in M ch. 19 
Jac. in C. B. between Empſon and Bathirſt deth not make againſt it, foz the 
reſslution of the ſaid caſe was upon other matters; The caſe being, a man 
was bound in a Statute of 1201. the Sheriff extends, and befoze the Libera- 
te takes double Bond of the party foz payment of his Fees, and afterwards 
bzought Debt againſt the party, who pleads the ſaid matter in Bar, and the 
Statute of 2 3 H.6.cap.10, And in the caſe were thꝛee points. 

1. Whether the Sheriff may take a deuble Bond foz the payment of his 
Fees, and it was reſolved that the Bond was void, foz the Sheriff might 
have Debt upon the Statute foz his Fees. 

2. Whether the Sheriff ſhall have his Fees befoze the Liber ate, andre» 
ſolved that he ſhall not. | 

3. Was this very queſtion, and two Juſtices were againſt one, that 
where the ſumm exceed 100 . he ſhall have but 6 d. foz levying of every 
20 8, of the firſt 100 l. But the Judgment was given upon the other points. 
All the Court ſeemed to be of opinion that he ſhall have 12 d. foz every 208. 
of the fir ſt 100 l. and G d. foz every 20 s. of the reſidue. 
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The ſame Term in the ſame Court. 


A 


i Awdeley verſus Joye. 
" A Wdeley being put out of the Town-Clarkſhip of Bedford, moved foz a 
zit of Reſti to the place, and it ſeemed to Doderidge Juſtice 


that the Juſtices of this Court have power to grant reſtitution in this. caſe, 


und he cited a caſe in 16 Eliz. in this Court, where reſtitution was granted 


in ſuch a caſe, and 43 Eliz. by warrant ot Fennor Juſtice, a Mzit of Reſti⸗ 
tution was granted. i 

One who was Town Clark of Boſton foz life, was made Alder ⸗man and 
put out of his Clarkſhip, and was reſtozed. This Court hath power not 
only in judiciall things, but alſo in ſome things which are extrajudicial. The 
Majoꝛ and Commonalty of Coventry diſplaced one of the Alder-men, and he 


was reſtozed; And this thing is peculiar to this Court, and is one of: the 
flowers of it. | 


Crew chief Juſtice. doubted whether reſtitution could be made to Awdeley, 
0280, becauſe the Difice was granted to him in Reverſion, when it was er⸗ 
pedant upon an Eſtate foz life, and when the Officer foz life died, Joye was 
— nd he ſaid, that all the ſaiv UWzits remembzed are, where he had once 


o 


Whitlock Juſtice, inthe taſe of one Conſtable, 10 Eliz, Jt was reſolvcy 
that this Court hath power to grant reſtitution in ſach a caſe, where he was 
put out of his Office: And by Jones Juſt ice, this Court hath power to grant 
Reſtitution, and he remembzed, one Mittlecots caſe : And Noy being cf 
Counſell with Awdeley ſaid, that there are Pzeſidents to pꝛove this in the 
times of E.2.E. 3. and 1.6. And it was ſatd by the Juſtices that they are the 
chief Conſervatozs of the Peace within the Realm, and therfo;e have pcwer 
fo2 the pzeſervation of the Peace in ſuch factious Towns to grant reſtitutien. 
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The ſame Term in the ſame Court. 


Dabborne verſus Martin. 


T'Homas Dabborne bzonght an action upon the caſe againſt Martin foz Words, 
theſe wozds, Thou art a Knave of Record, and a forgering Knave ; And Thou ar: 4 

it was argued by Jermy foz the Defendant,that the wozds were not actionable, _— of Re- 
foz a Knave ſignifies a Male. child, ſo that it is no moze then to ſay, Thou art 
a Male-child of Record: And foz fozgering Knave, the action will not lye, 
foz Fozger is a generall wozd, and may be applied to divers Trades, as foz- 
gering Smith, fozxering Goldſmith ; and when he called him fo2gering 
Knave; there was no communication of his Difice, 18 Jac. Sir William 
Brunskill bzonght an action upon the caſe, and declared that he was well diſ⸗ 
cended, and was a Gentleman of the Chamber to Pzince Henry, and he 
bzought an action foz theſe wozds, Thou art a Coſener , and liveſt by coſen- 
age, and adjudged not actionable,Co. lib. 4. 16. Action upon the caſe doth 
not lys fo2 theſe wozds, Thou art a corrupt man, if there were no communi⸗ 
cation touching his Pzofeſſion ; And it was argued fo2 the Plaintiff that the 
wozds were actionable, foz it lyeth foz theſe woꝛds, Thou art an Out-putte- 
rer, if they were ſpoken in Northumberland where they are underſtood, but 
not here, becauſe they have no ſignification : And the wozds here are ſpeciall 
and ſhall have reference to his Office, and ſhall have ſuch an interpzetation 
as is now uſed, and now nave hath no ſignification of Þale-child. 

Jones Julfice ſaid, that if one ſaith, that ſuch a one is a cozrupt Judge, a- 
ctian lies, oz if one ſaith of a Clark, that he is a fozging Clark, action lies: And 
in 28 Eliz. the opinion of Juſtice Fennor was, that foz theſe wozvs (Thou 
baſt forged my Fathers Will) action lies. 

Crew ſaid, that he did not underſtand the wozd (Forgering) but foz calling 
ene nave of Kecozd, action lies. And Doderidge Juſtice (aid, that he ne- 
ver gave way to theſe actions upon the caſe foz wozds : And no opinion was 
given this dap. 
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The ſame Term in the ſame Court. 
Goodwin verſus Willoughby. 


Ep; b;ought an action upon the caſe againſt Joane Willoughby wife 
if Thomas Willoughby, and upon non Aſſumpſit pleaded, it being found 
fo the Plaintiff, it was moved in Arreſt of Judgment. 1. That the Plain- 
tiff ſhews that Thomas Willoughby was indebted upon acceunt,and doth not 
thew that Joane Willoughby is Executrix oz Adminiſtratrix, and yet that 
the pꝛomiled to pay, wheras in truth the hath no cauſe to pay, foz the is no 

conſideration, and ſo Nudum pactum. | 
Jermy foz the Plaintiff : foz the firſt, becauſe it doth not appear foz what 
cauſe he accounted ; Janſwer, that this is but a meer conveyance ; And foz 
the ſecond, that (he does net ſuppoſe that the Feme is executrix, &c. But 
here is a good conſideration, which is, that ſhe (hall not ſue oz moleſt, and that 
de gave day foz payment , this is a ſufficient conſideration. But Stone of 
counſell with the Defendant ſaid, that the firſt is the ground of the action, and 
therkoze he ought to ſhew foz what he ITT. f 
2 rew 
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Crew chief Juſtice, two exceptions have been taken, 1. Foz the alledg⸗ 
ing the manner of the account, which I conceive is good enough, and he need 
not ſhew the kalle 6f the actbiimrit : And as to the ſecond, becauſe it doth not 
appear that ſhe is Executrix, oz Adminiſtratrix, and ſo no conſideration, 
and ſo no Aſſumpſit: Blit here the aſſumes to be Debtoz and makes a pꝛo⸗ 
miſe to pay, which is an acknowledgment of the Debt by inference , and 
therfoze de conceived that the Aſſumpſic was god. | 
Doderidge Auſtice, foz the ſirſt it is goad enough, vet Cum indebitatus exi- 


it is nd gedd Aſſumpfit, but here he ſhows a ſpeciall way of Debt, and it 


would lie tong and tediotis fo defcribe his account. Foz the ſecond there is na 
caule of ion, becauſe it doth not appear that ge is Exetutrix oz Admini⸗ 
ſtratrix, oz Executr ix of her own wzong. 3 | 

Jf I ſay to one do not trouble me, and A will give you ſo much, this is not 
agitnable; fozthere ought to be a lawfull ground, and foz this cauſe the Dg- 
tlaration is void, foz it is only to avoid moleſtation : Give me time,8c. 
this is no good Aſſumpfit, foz fozbearance. is no ground of action where he 
bath no cauſe to have Debt. | | 

Jones Juſtice agreed in the firſt with them, bocauſe a generall action upon 
ths, caſe ſufficeth, and in truth it is but an inducement to the action ; but faz 
the othet part he doubted, and he cited one Withypools caſe, an Infant with- 
in age, pio miled to pay certain money, he makes an Executoz and dies with- 
in age; the Executoz ſaith to him to whom the pꝛomiſe is made, fozbear and 
I will pay you, and thers an adion upon the caſe div lye againſt the Execn- 
toz upon this-pzomiſe, andyet it was a bold Contract, but there was colour 
of action, . foabear till ſuch a time, now the other bath loſt the advantage of 
vis. uit: But he gave no opinion. | Mut | 

Crew, It is a biolent-pzeſamption that hs is indebfod : But by Doderidge 
here is no colonr.tb charge her, but only by inference that the is Executrix. 

If a ſtranger ſaith, fozbear ſuch a Debt of J. S. and A will pay it, it is a good 
conſiverativn'fdz the los to the Plaintiff; and in this caſe it appears not 
that there is any-canſe, and Secondary ſaid, that Withypools caſe 
befoze cited was reverſed in the Exchequer Chamber, 

Jones, If an Infant makes a pzomiſe, it is void, and he may plead non Al- 
ſumpſit, which Doderidge did not deny : But upon his Obligation he cannot 
un Non eſt factum, foz he ſaid that he ſhall be bound by his hands, but not. 
by his mouth. | 


— —— 


The ſame Term in the ſame Court. 


Drope verſus Theyar. 


| 77 Debt by Drope againſt Theyur an Inne-keeper upon Alus jonod, and 


Uervic foz the Phaintiff, d moved in Arreſt of judgment foz the 
— and the matter was that one Rowly who was ſervant to Drope, 
lodgedM the White Heart at . Giles, and there had certain Goods of his 
Muſters which were ſtom from him in the night, and Drope the Maſter 
bought an action therupon, and it was moved by Bolftred that the Plaintitt 
wiis without remedy. 


t. Betnuſe it was in an Inne in London, fog the Regior 105, is Quan 


do quis deprizdatus euns per patriam, which (as be ſaid) could not be ops 
fended fo an June in London. 
2. At ought to be an Inne, as Anne⸗kerper. 


3. Ye 


'Theyar. 


3. Yo onght tobe as a Gueſt lodging, and fh{s appeareth in Culeys caſe, 
in 5 Jac. in Ctlly and Clarks tale (which was 8 ach. 4. Jac. Nr. 254. 
At was adjudged that where the Gueſt give his Goods to his Volt to deliber 
to him thzee daies after, ans the gods ats loff; that an action is not main- 
tainabls againſt the Inne-keeper foz them, and this was in an Inne in Ux- 
bridge : And in ons Sands cafe, wheres the Gird tame in tha naꝛning, and 
his Goods were taken befoze night, de ſhall habe an action aganſt the Mine- 


keeper. | 11344540 3 124 
4+ Lhe Goods ought to be the Goods of the party who ledgeth there, fo2 
ths wozds are Ita quod hoſpitibus damna non evediunt, and here the Maſter 
who bzought the action was trot Gueſt: But anmit tho Paſfer ſhall have 
the aaiom, pet he ctght to allevgo-a tuſtum that the Miſter Galt have the a- 
tion foz the Gods taken from his Servant, Trin. 17 Jac: Rot. 1385. Bidle, 
and the Paſter bzonght an adion fo2 Goods taken from the Het vant, 
and there it was reſſvev that ho ought to cauclude that Pro defeRtu, &c. and 
apply the cuſtom to him being Maſter: ee Co. Book of Entries 343. And 
chat a cuſtom, that foz other mens Goods in the cuſtodp of Gus ſto, the Dw- 
ner hall have an action againit the Anne⸗kee per if they by Hollen. | 
Ob. This is the Common Law, and thetfeze enght not to be alledgen. 
Anſw. Where a man takes upon him to ſhew a cuſtom, he eught to ew 
it pzeciſely, he cited Heydons caſe, Co. lib. 3. 28 Hl. 8. Dyer 38. And it was 
foz the Plaintict that Goovp aro in the poſleſtion of the Paſter which ate 
intho-poſteſſiow of his wet vant, and ſo hors the Mater might habs had action 
well endughy, 8 E. 4. my wet vant males a Contract, o butes Goods to my 
uſs, Jam liable anv it is m am. „Dad fit L 24. 
By ths Court an Inne in London is an June, and if a Oueſt be robbed in 
ſuch an Anne, Ye chall dave remevy ds if he wert Eana per patriam: But 
the cheife point was, whether the maſter ſhall have the adton in fhe caſe 
where the Servant loſt the goods, and by Jones Juſtice in 26 Eliz. in C. B. 
upon the Statute of Hue and Cry it was reſclvev that if the @ervant-be rob- 
bed the aſter may have the Action,and ſo by him ſhall it be in the caſeDode- 
ridge Juſtice, the &erbattt may had the Atttoh alle r the der vant be robbed 
of wares, the alter or Servant may have an appeale 8. E. 2. Tit. Robbery; 
two jopnt Merchants, une is Rovved both wall joytte tn the Attion and may 
alſo joyn in the appeal. But it may be objected (as Whitlock Juſtice did) 
that the Maſter is not Hoſpitans, I lay this is to tis pu pot; A man put 
bis Mont in the Stable, and beldze he goes fo ved 53 Woging; the Bonis 
gons, he ſhall have an action alſhongyh hs dis not lodge theres. Fog the ward 
(tranſeantes) although he be at the end of his Adiriivy, vet it is within the 
tcuſtom, and he all have action. And by Crew, tt I Cvtib cloath to a Lap⸗ 
0 805 it is lein from him, the Waylo (hall dave an ackten of rrerpaſſe, 63 
treuer. | | | 
Jones, the caſe of Hue and Cry is ame Kronget taſs khn tYis is, tog there 
the Servant ought to ſweat that he is tobbed, and vol the Matter thall habe 
an activi And foz ths wozd (cranſeurites) all agtess that altdentzy de vo at 
the end of his jonrney, oz af an Atme in London, vet Ys is within ths tome⸗ 
dy of this Lad: And if a man ffa ly an Anne a widfieth, 63 quarter vf a 
mer, ſhall not he have an aalen if he ljfo his Sees: :: 
Doderidge agreed; that if a man bs boizded in an Auae, aud dis Gbobs 
ars ffoln, de (hall not have an aalen ripen this Law» Aus adtwithtanbing 
this objection, judgment was given fox the Þlaintilf (pvh the Werdid. 


Trin. 


36 Fi William Buttons? 5 The Caſe of the Major, 
Caſe. Bayliffs, & c. of Maidſtone. 
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Trin. Term, 2 Car. In the Kings Bench. 


24 a a 


8ir William Buttons Caſe, 


or William Button a Juſtice of Peace bzonght an action foz theſe wozds; 
Words r William Buttons men have ftoln Sheep, and he ſpake to me that I 
Sir Willam ſhould not proſecute them, and it ſeems that the action did not lye, becauſs 
Buttons mes Wir William did not aver that he is a Juſfice of Peace, and it doth not appear 
have ſtoln in what County the ſaid Felony was done, 36 Eliz. One bzought an action foz 
Sheep, and be theſe wozds; A. is a coſening fellow, and the greateſt Pickpurſe in No2- 
ſhake 25 "i thamptonſhire, and there is not a Purſe picked within 40. miles of Nozthamp- 
not proſecute fon but he hath a hand in it, And the action did not lye becauſe he did not as 
them. ver that there were Purſes cut. 

Jones Juſtice put this caſe, One ſaith, that A. is as ſtrong a Thief as any is 
in Warwick Gaol,he ought to aver that there is a Theef in Warwick Gaol, 
oz otherwiſe they are not actionable. 

— Doderidge put this caſe, There is a neſt of Theeves at Dale, and Sir John 
Bridges is the maintainer of them, theſe are actionable, becauſe it implies 
maintenance. | 


Note that it appeared upon a motion which the Attorney · generall made a- 

greinſt one Lane (whois a Recuſant in Nozthamptonſhire) that a Leaſe 

or years made by a Recuſant of his own Lands after conviction, if 

it be Bona fide will bind the King, but if it be upon fraud and covin, 

then it will not; and Whitlock ſaid, that it is a common courſe for 

Recuſantsto make Leaſes after their Indictment and before convi- 
ction. 


— — 
— 


— „ 
— 


— 
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The ſame Term in the ſame Court. 
The Caſe of the Major, Bayliffs, and Jurates of Maidſtoue. 


N a Quo warranto depending againſt the Payoz, Bapliſfs, and Jurates 
14 Maidſtone in Kent, Ser jeant Finch of Counſell with them of Maidſtone, 
put the caſe bziefly in effect thus: In the Quo warranto againſt them, it 
was oadered by the Court that they Could have day to plead untill afoznight 
after Trinity Term, and the truth was that they had not pleaded accozding- 
ly, wherupon Judgment was entred in the Roll, and the WMzit of Seiſin a⸗ 
warded, and execution therupon ; and afterwards by a pzivate oder in the 
Uacation by the chief Juſtice and Juſtice Jones, it was ozdered that the 
Audgment ſhould be aid, and the truth was, that it was never entred a- 
mong{ the Rules of the Court, and therfoze he pzayed that the Judgment 
might not be filed, but that the laſt ozder might be obſerved, and that they 
might amend their Plea. 

Hendon er jeant on the other ſive ſaid, that it could not be, foz by the 
Judgment given the King was intitled to have the pꝛoſits of Franchiſes 
which he ſhal not loſeze he cited the caſe which is in F. N. B. 2 1. Erteʒ in B. R. 
cannot be reverſed the ſame Merm befoze the ſame Juſtices without a Wit 
of Erroz, but otherwiſe it is in C. B. and he ſaid , that the ſame courſe was 
obſerved in Eyre, there can be no pleading in Eyre after the Eyre determt- 
ned, and upon this he cited the caſe of 15 E.4.7. befoze the Juſtices in Eyre, 
if the Defendant does not come the Franchiſes ſhall be ſeiſed into the Kings 


bands, 
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hands , nomine deſtinctionis, and if the party who ought the Fzanchiſe doth 
not come during the Eyre in the ſame County , he chall forfeit his F2anchiſe 
foz ever, ſo bere after Audgement entred, thers can be no plea per que &c. 
Finch we have oꝛder fzom the Court foz ſtay of Judgement , x here no perfect 
t was given : and this is not without pꝛeſident, and he cited one 
Chamberlains Caſe, where the Judgement was nigh to perfection &c. but he 
did not put the Caſe Creve ch: Juftice : in this caſe there was the aſſent of 
the Attozney generall, who pzoſecuted the Quo Warranto, and ſo the caſes 
put by Hendon to no purpoſe, Jones upon F. N. B. 21. J. took this difference, 
true it is that the Rings Bench cannot reverſe a Judgement although it be 1 
in the lame term without a Wait of Erro, but this is where erroz lies in 37,1, wc 5. 
the ſame cauſe in the ſame Court, as upon outlawzy; but if no erroz lies in verſe its owne 
this Court foz the ſame cauſe, but in Parliament: then the Kings Bench may judzmz: witb- 
reverſe the Judgement without Wzit of Erroz being the ſame term. And ,t Er- 
the Judgement here. was ever of Recozd , foz the Roll untill it be fixed a „„ * 
mongſt other Rolls is no Recozd. LESS K 

And foz the Caſe of 15. E. 4. 7. it is not like our caſe inreafon, foz when „nn 
the Eyre is determined the power of the Juſtices in Eyre is alſo determined, become a Re- 
but it is not lo hers, foz the Auſtices have power from Term to Term: But cord. 
Noy argued further tos the Ring, that it is a Judgement of another Term, 
and Execution awarded upon it, and ſaid that it is without pzeſivent that 
nol it ſhauld be avoyded , and upon the awarding of execution, the King uns 
der bis ſeal hath averred that judgement is given which cannot be falſified, 
and faz Chamberlains Caſs he ſaid that there was au aſſent in it. Doderidge, 
the Queſtion which now is moved, is but this, whether a Judgement entered 
in a pzivate Roll (as a memorandum), and afterwards there is an ozder that 
the ement ſhall not be filed, if the Judgement upon this ſhall be ay» : 
and ſpeaks to it, and by him the Caſe of 15. E. 4. 7. is nothing to this purpoſe, 
fo; Juſtices in Eyre were Juſtices by commiſſion, and they had not the cuſto⸗ 
dp of their Recozvs,and ſo it differs from this caſe. f 

And Jones Juſtice (which was not denyed) if a Judgement be pzonounced 
here and be not entered, the Judges may alter it the next Term. Jt was 
ſaid by Noy in this caſe that all Franchiſes in England are againſt common 
Right; and execution of Juſtice, and foz the pꝛeſent purpoſe, he cited one Sic 
John Wells Caſe, where in a Quo Warranto the Defendant had day to 
plead, 02 otherwiſe that judgement ſhould be entered to ſeiſe, and he failed to 
plead at the day , and the Judgement was not filed, and yet he could net be 
relieved; But it was ſayd by ſome of the Auffices, that this was a caſe of 
g2oat extremity. But bp Hendon it was aſfirmed in the Exchequer in one 
Sanderſons Caſe, and in the pzincipall caſe the matter was adjourned foz a 
foztyight, and ozdered that the plea ſhould be accoded, 

n wad & 13 4466 0 


Mich. Term 2. Car. in the Kings Bench. 
Sharp verſ#s Ruſt, 


—_— — 


[ A an Action upon the Caſe , upon an Aſſumpſit between Sharp, Plaintiff, 
and Walter Ruſt Defendant, upon non-Aſſumpſit pleaded, it was found foz 
the Plaintiff, and it was moved in arreſt of judgenient upon theſe wozds in 
the Declaration, the Defendant (being Father to the Plaintiffs Wife, foz 
whom the Apparrel was bought) ſaid to the Plainti#, deliver the Apparrel 
fo my Daughter, and A will pay foz them, and lth not to whom the pays 
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N here a thing 
mceriain may 


be male certain times made certain enough: 1. Foz the thme, Perkins. P. 496. puts the 


both in time, 
eſtate, and 
perſon, 


Intention f 
parties to be 
obſe r vcd. 


Ruſt. 
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ment ſhall be made: And it was argued by Woobrich of Grayes-Inne that 
this is no ſufficient cauſe to ſtay the Judgement, foz by neceſſary implication 
and reference of the wozds pzecedent , the certainty of the perſ on appeareth 
to whom the payment ought to be made. And he obſerved that in'our Law 
the time, the eſtate, the thing, and the perſon not being ſufficiently: D, 
pet by neceſſary coherence and relation to matter pzecedent , they are ſome- 


Rule, if a conditian hath relation to an ad pzecedent , and no time is limited 
when it hall be done, yet it ought to be dene when the ac pzecedent is doite, 
and therefoze if I. S. be bound to me in 20 1. upon condition that if J enfeoff 
him of black acre,that then he wil pay me 10 1.&c.in this caſe pꝛeſenti when 
A have enfecfed the obligoz of black acre he ought to pay. the 10/1.-notwith- 
ſtanding there be no time limited when it ſhould be payd. 2. Foz the thing 
being put incertainly, yet the communicatica pzecedent makes this certain, 
30. H. 8. Dyer 42. in the Caſe cf the Trecutozs of Greenliffe, where it is as 
g2eed , that albeit it is not ſhown what thing is gzanted, yet it ſhall be the 
Land of which the communication was. 3. Foz the Eſtate , although it be 
incertain, vet ſometimes it is made certain by the matter pzecedent; as in 
the Caſe Co. lib. 8. A Stewardſhip was gzanted foz life, and afterwards 
an Annuity was gꝛanted fa; the exerciſe of that Difice , without veclaring 
what Eſtate he ſhauld have in that Annuity, and reſolved that he ſhould have 
the Annuity foz life, becauſe he had the Ockice fog life. 4. Foz Ar b 
the conſideration ſometimes aſcertains the perſon , and therefozeif- land he 
given to ana by Deed, habendum ſibi una cum filia donatoris, in frankmariape, 
this ſhall enure to both, becauſe the{Feme is Cauſa donationis, and b ins 
tendment of law the Land and the feme ſhal be given together to the man foz 
the advancement of the Feme, as it is Mich. 2. & 3. Ph. & Mary. Dyer 126. 


a 4. E. 3. 4. Plow. Com. 158. enfecf him another, and bind him and his heirs 


to warrant , & doth not (ay ta whom he ſhall warrant, vet the Feoffes and his 


heirs ſhall have advantage of this warranty , foz it cannot have any other in- 
tendment: 6. E. 2. Voucher. 258. 22. E. 4.16. & Kelleway 208. & Co; lib. 
8. Whitlocks Cale, In a Leaſe foz years reſerving tent, it is the ſureſt way 
to make ths reſervation ta ns perſon in certain, but ta leads it to the general 
intendment of the Law, 15. H. 7. A man devileth that his Land all be ſold 
fo2 the payment of his debts, and doth not (ay by whom, they (halt be ſold by 
his Executozs, becauſe they are lvable fog the payment of his debts, but if 
one de vile that his land ſhall be ſold, & ſaith not foz the payment of his debts, 
the deviſe is void, becauſe the Law doth nat intend in this cafe ta make the 
ſale 40 E. 3+5+ 4+ E. 3. Fitaherbert Dbligation 16. Nota, if a man be bound 
in debt oz Covenant by wziting, and puts ſuch a clauſe in the waiting: Er ad 
ma jorem ha jus rei ſecuritatem invenit fidei juſſores quorum unuſquiſquein 
tot. & in ſolido ſe obligavit, that although uone (peak there but the pzinci- 
poll in the wziting, if the others put to their ſeals, they att ept that which 
the pꝛincipal ſpake, 4 ſo become pzincipal : 2. E 4. 20. and here in our Caſe 
it appeareth that the Deed was ſa, , therefoze it is reaſowthat the Declaras 
tie n ſhould be fo, faz thers cannot be a material difference between the Decla- 
ration & the deed, & eſpecially being upon an agzeement which is to be ruled 
acco2ding to the intention of the parties, as it is in Plow: Com. 140, a. In 
cur Law if any parties be agzeed upon a thing, and wozds are expelled oz 
wzitten ta make the. agaeewent, althangh they be not apt woꝛds, pet i they» 
have ſubſtance; in them tending ta the effec intended., the Law Halt fake 

the in of the ſame ſubſtanee 89-wo2ds ufucli , fo; tbe Ta regards the inten» 
tion ol the yapkzes, and hate the intent appeareth that the aſſamptibr/ ſhall 
be made ta tiff, although there want ex pꝛeſſe words, and therifoze 

he pꝛapen Judgement fox; the Wiatutiſf. And afterwards-the ſame Term 
Judgement was given koz the Plaintiff. 


The 
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Beven woerſus Arnold verſus 2 5 183 | 
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The ſame Term in the ſame Court. 
Beven. verſu. Cowling. ; 


[ N an Action upon the Caſe Litcleton mooved in arreſt of Judgment foz the 
Defendant, wherein the Cafe was this, fheDefenvant allumed that if the 
Defendant would derer the payment of a bond, in which one A. was donna» 
to him, and would not implead him upon tt, thenhe pzomiſed to pay tt, ati 
he doth not ſay, that he deferred the payment aritifi fur a day, und net 


this is no valuableronſideration, fo that the ation boch not tye, foz notwith- 4102 upon 
ſtanding this he may implead him pzefently, Mich: 12. Jac Kebles Caſe, f mo 7 
man pzomiſeth to pay ſo much in tonfiveration. of 'a Weaſe at Will, and it ;# wal 
was holden no good confideration , foz by the ſame bzeath that he treates it; ot ſue ſuch 4 
he may defeat it. 4 Paſch.8. Jac. Auſtins Cafe: A mam pzomile that in tontide / one, be would 
ration he would fozbear another, he would pay it, and no time was limited, Ly rs | 
and therefoze it was holden no good confiveration. Trin. 38. Eliz. Rot. 5 2 -f x con 
man pzomile quod non implacitabit , and avers quod non implacitavit, and 
becaule of the uncertatnty it was holden no valuable conſtderitttctr. 

Do deridge Juſtice : It there be no conftderatio\ at the time oz no cane 
of Agion, the fozvearance afterwards will net mabe it actionable, and he ſafy 
that it had been adjudged in this Contt , that a confiveration/to fozvear fog a 
little time is not good, but by ſome tv'fozbear fo; a reafonable time is noo. 
But in the pꝛincipali Cafe upon the hearing of the Detlaration read, it ap- 
peur et, that it was, that he ſhould never implead him upon the ſaid vbligation, 
ſo that if the Plaintiff bꝛings an Action upon the obligation, the Dekendant 
here may have an Action upon the Cale againſt dium. Alſo it was non impla- 
cirabir, and this ſhall be taken indefinitely, quod nunquam implatitabir, atid 
therefozs the Judgement was affirmed, foz otherwtſe the Plaintiff hall dath 
take advantage of this pzomiſe and vf the bond alto, and here he dath in a 
manner fozſaken the benefit of his bond, and hath betaken himlelfe to the be⸗ 
nefit of this Aſſumpſit. ee EG | 

By Jones and Whitlock Juſtices, if A. be bound to me, and A enter into 

bond to him, that A will not ſae this Obligation , J catinot fue him upon the 
firſt Obligation, without fo2fciture of my bond: and by Doderidge, if an 
Obligation be fozfeited, and I ſay tothe Dbligee, do not ſue the Dvligoz, oz 
do not implead him, an Action upon the caſe lies againſt me. 


Di | | | JU MOGEESES |! 
SHCIST 2 16 55: ESTA EET C 
The ſame Term in the fame Court. 

Arnold verfic Dichton. ed pe 


H an Acicnupon the Caſe, and Non · Aſſumpſit pleaded, it was found 10 
the Plaintiff, and Noy meored in arreſt of Judgement, that chor e as na 
conſideration to maintain this Action, the Caſe being thus: Arnold having 
married the Daughter of the Defenyents Tefatoz, the Teſtato pjomilgb -. - . 

to give him 40 l. and meat and dzink faz a year , and a Feathevbed and Bol ⸗ 

ter, and afterwards the Teſtatoz in conſideration that the Plaintiff would Aſumpfr. 
fozbear to ſue him all his life to; it, pꝛomiſed that he Qhould have as good a 
pozrion at his death as any of his chilvzen, and the Plaintiff declares, el 
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he gave to one Tho. P. ene of his Sons 200 1, and that he left him at 

the time of his death, bat 30 l. but oben he gave to Tho. P. the 200 l. 

appeares not, peradventure it might be in his tife time, and this 

pzomile doth not extend to that which he had given befoze, as if a man 

be bound to keep a Goale, and that no pziſoner ſhall eſcape, this only extends 

to a future keeping, and future eſcapes, and not fo other eſcapes which were 

beloze. | 116 111 

True it is, that ſometimes the Law will alter the ſenſe, as in the Caſe of 

2. H. 6, where a man is bound that his Feoifees &. And at another day 

Doderidge ſaid, that the firſt pzomiſe was but an inducement to the ſecond, 

and the Defendant bath pleaded Non Aſlumpſit to the laſt pꝛomiſe, and then 

-- comes the Plaintiff and ſhews that he gave to ſuch a one 200 l. and doth not 

chew when this was given, and this may be befoze the pꝛomiſe, and there⸗ 

+  foze J conceive the Declaration is not good: Jones agzeed that the Decla⸗ 

ration is nat good, foz admit that in this cale he had given to all his childzen 

but one, ei poztions befoze the ſaid pzomiſe, and had given a (mall poztion 

| fo one alter the pꝛomiſe, the Plaintiff now ſhall have but accozving to the ſaid 

- ' * pzomile, and it is alledged here, that he gave to ſuch a one 200 l. which may 
be befoze the pꝛomiſe, and therefore the breach not well laid. 

Whitlock contra: and that the Plainfiff ſhall have accoꝛding to the beſt᷑ 
gift in this caſe , whether it were befoze oz after the pꝛomiſe, and that upon 
the intention of the pzomiſe ; foz the intention is, that the Plaintiff ſhould 
habe as gaod a marriage 0z.poztion with his Daughter, as any other of his 
chilvzen ſhould have: But by Doderidge this conſtruction cannot be made 

e ocker ing violence to the wozds , foz then daret ſhotild be foz dediſſet, 
oz any thing which appeareth he had a poztion befoze , and this was but 
a ſuperaddition. 5 | 


Jones put this taſe : J bonnd to enfeolf J. S. of fo much Land as J will 
entevff J. P, this extends not to a Feoffment which A have made to J. D. be⸗ 
foze, but only to a F ent Which A all make to him afterwards, which 


was not denied by Whirlock, and it was adjourned. 


I be ſame Term, inthe ſame Court. 
Barker verſus Ringroſe. 


Arker bzought an Action upon the Caſe againſt R ingroſe, and declared, 
chat whereas he was of good fame, and exerciſed the Trade of a UWwl- 
Words, Winder, the Defendant ſpake theſe ſcandalous wozds of him, that he was a 
= F 4 Bankrupt Rogue: and tt-was moved; in arreſt of Audgement, that thoſe 
e wozds were not actionable ; foz the wozds themſelves are not actionable, but 

as they concern an Difice oʒ Trade &c. and it appeareth by the @tatate of 

27. E. 3, that a UWool-winder is not any Trade, but is but in the nature of 

a Pozter, ſo that the Plaintiff is not defamed in his function, becauſe he hath 

nerd ; 2 it is not aver red that he was a Mool / winder at the time i the 

words ſpeaking. E e e ne e 

Jones Juſtite: Jf one ſaith of a Wool-winder , that he is a falle WModl⸗ 


4 aol. wiuder winder, action upon the Cate lieth; and it was demanded by the Contt, 


what he is. hat a Wrol-winder was? and it was anſwered that in the Conntrey he is 
taken to be a Mool · winder that makes up the fleece, and takes the dirt out of 
it: and a Mbol⸗ n moze 
curiouiiꝝ up, and in London they belong to the Payn of the ſtaple. 
. Doderidge 


winder in London opens the flecces, and makes them moze 


Sew 


Calfe verſus . 


Nevil. 


Doderidge, If ene faith of a Sher-man , that he is a Bankrupt , Adion 
Ives, and ſo it hath been adjudged of a Shw-maker : and note that if one 
ſaith of any man ( who by his Trade may become a Bankrupt within the 
Statutes) that he is a Bankrupt, an Action lies, as of a Taylor, Fuller, &c. 
And the Court ſeemed fo incline, that in this caſe (being ſpoken of a Wool- 
winder in London) the Adion lies: But Mich. 3. Car. the Caſe being 
moved again, the Court was of opinion, that the Action could not lye, and 
would not give Judgement foz the Plaintiff. | 


— 


— 


The ſame Term in the ſame Court. 


Ota by Doderidge and Jones, Juſtices, that upon the pzincipall Judge- 
, V ment rererſed, the outlawzy is alſo Ipſo facto reverſed: Alſo if an 
eutlawzy be awarded, if it be not per Judicium Coronator (unleſſe it be 
in London) the outlawzy ts voy. | 

It was demanded by the Juſtices, when the ontlawzy and Judgement are 
affir med, how the entry is? And it was anſwered by Broome Secondarp, that 
— * is generall, Quod judicium affirmetur in omnibus: and this ſuf- 

ceth. 

But if the Judgement be affirmed , and the outlawzy reverſed , then the 

entry is. Quod judicium affirmetur & Uclagario caſſetur. 


— — 
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The ſame Term in theſame Court. 


— — 


Calfe, and others, verſus Nevil and others. 


Scire facias was bꝛought by Joſeph Calfe and Joſhus , Executozs of 
A. againſt Nevil Davyes and Bingley, and the Caſe was this: they be⸗ 
came bayle to one Hall (who was condemned iu an Action to the Zeſfatoz 
of the Plaintiff) that the ſaid Hall ſhould either render his body to Pꝛiſon, 
92 that he ſhould ſatisſte the Judgement, the Defendents Plead, that after 
the Scite facias returned, and pzeſently after the Judgement, the ſatd Hall 
bzought a Wit of Erroz in the Exchequoꝛ Chamber, hanging which, the 
ſaid Hall, reddidit ſe priſonæ in exoneratione manucaptorum ſuor : and 
there dyed ; and the Plaintiffe demurred upon this Plea , becauſe it 
was double, and Calthorp argued foz the Plaintiff, that it was double oz 
rather frebte. 

1. That Reddidit ſe priſonæ. 

2. Chat he was impziſoned. 

3. that he dyed in Pꝛiſon. | 

And te pꝛove the Plea double in this Caſe, he cited 13. H. 8.15.16. 4. 
E. 4. 4. 21. H. 7. 10. The ſecond matter that he moved againſt the fozmer 
was , tyat pendant the Wzit of Erroz reddidit ſe priſonæ, and doth 
not conclude. upcn the Recozd, & hoc peratus eſt verificare , as he ought 
to have done, and foz this he cited 7,H.8. Kelleway 118. 

Je J. S. bee bound in a Recognizance, that A. (hall appeare ſuch 
a day bef::e the Kings Juſtices at Weſtminſter, if his appearance be 


not recozdcy hee ſhall not have any averment , by Bricknell, and 
B b b Conisby, 
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where a Flea 
is double, and 
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Conisby, and:in 3o. Eliz, Jt was one Wicks Caſe, which is curs in effect in 
caſe of baile, Dyer 27. 6. E. 4.1. 2. Foz the matter the Plea is nought, 
I. Becauſe by the Mit of Erxoʒ bzought, the Scire facias againſt the baile is 
not ſuſpended, becauſe the Baple is a diſtina recozd ; and upon this he cited 
the Caſe of the AmbaſCadoz of Spain againſt Captaine Gifford, which'was, 
Trin. 14. Jac, That by the Wit of Crro2 bzonght the batle was not ſu⸗ 
ſpended, and he ſaid that it was ſo reſolved alſo in Goldſmith and Goodwins 
Caſe. 

2. Foz the render of the pzincipall fo pꝛiſon, it is not good , becauſe it 
doth not appear upon Recozd : and foz this he cited one Auſtin and Monkes 
Caſe, which was in 14. Jac. Jn Scire facias againſt the baile, it is pleaded 
that the pꝛincipall had rendered himkelfe to pꝛiſon, and pon the matter it 
appeared, that the render was upon Candlemas day, which is not Dies juridi- 
cis; and ſo the Court this day had no power to commit him to pꝛiſon, foz 
which the Plea was adjudged voyd. 

3. Foz the death it is no Plea ; the baile by it is not diſcharged, becauſe 
be bath not rendered himſelfe in due time : and foz this he cited Juſtice Wil- 
liams and Vaughans Caſe, which was Mich. 3. Jac. where in Scire facias a- 
gainſt the baile they pleaded that the pzincipall was dead, and thereupon the 
Plaintiff demurred, and in this Caſe two points were reſolved. 

1. There was no Capias mentioned to have iſſued againſt the pzincipall, 
and pet reſolved that a Sci:e facias wenld lye againſt the Baile. 

2, That the Plea in Bar is not good, becauſe it may be that the pꝛincipal 
dyed after the Capias awarded, 02 after the return thereof , becauſe it appea- 
reth that there was once a default in the pzincipal, and ſo the baile fozfeited, 
2 no Plea afterwards would diſcharge it, and upon this he put this 
Caſe: | 

A Pꝛiſoner eſcape out of Pziſon, the Goaler makes freſh ſuit, and befeze 
he hath taken him, the Pziſoner diee, this is the ad of Gov, and pet becauſe 
it was once an eſcape , an Action of Eſcape lyes againſt the Goaler : Jermy 
foz the Defendent ; and he temembred a Caſe which was Hil: 20 Jac. Cad- 
nor and Hilderſons Caſe, that by the Uzit of Erroz , the bayle is ſuſpended. 
8 that it was agzed by the Cart in this caſe, that by the Mzit of Erroz 

20ught in, the bayle was not diſcharged, becauſe it is incertain whether the 
Judgement ſhall be reverſed oz not: Allo it was agzeed, that if the pzincipal 
dies befoze a Capias awarded againſt him, that the bayle is diſcharged : It 
was alſo agzeed by the Court, that the Plea was not double, foz the fir ſt 
matters are but an inducement to the laſt; and yet by Doderidge, if ſeverall 
matters are pleaded in Bar, and there be not any dependency on them, the 
Plea is double, although none cf them be materiall but one, 

Jones Juſtice cited one Hobs and Tadcafters Caſe ; which was 43. Eliz. in 
B. R. where after a Mzit of Ecroz bzought, a Scire facias iſſued againſt the 
3Bayle, and upon Nihil returned, the Plaintiff in the Scire facias bzought in 
an Audita Quzrela, and there the matter came in queſtion, whether upon 
the Judgement the Pzincipall ought pzeſently render himſelf to pziſon, oz 
that he ſhould ay until a Capias awarded againſt him, and there it was re⸗ 
ſalved by Popham and all his Companions, that the Pzincipal is not bound 
ta render himſelfe to Pziſon, untill a Capias be taken out; ſo that it he dies 


after the Judgement, and befoze the Ca pias awarded againſt him, the 1Bayle 


is diſcharged. 


And in the pzincipal Caſe here it was reſolved, that a Scire facias does not 
lye againſt the 1Bayle,nntil a Capias be awarded againſt the Pzincipal : & bs- 


cauſe no Capias in this caſe was awarded againſt the Pꝛincipal (which could 
not be by reaſon of the WMzit of Erroz) befoze his death, And alſo the Plain⸗ 


- tiff in his Declaration ought to have averrod,and ſhewn that the Capias was 


awarded 


” 
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awarded againſt the Principal; foz theſe reaſons Judgement was given 
quod quærens nil capiet per Billa. 


—_—_— _—_——_——— 
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The ſame Term in the ſame Court. 


Reynor verſus Hallet. 


N an Action upon the Caſe fo2 theſe wozds, viz. Reynor is a-baſe Gentle- 
man, he hath four children by his Servant Agnes, and he hath killed them 
all, or cauſed them to be killed; and after a verdict foz the Plaintiff, it was 
_ in arreſt of Judgement by Jermy , that the woꝛds were not aciona- 
le: 

Foz 1. As to the firſt wozds, Baſe Gentleman, they are but wozds of chol- 
ler. 

2. The next wozds, He hath four Children by His ſervant Agnes, cannot 
be actionable, foz although the were once his ſervant , pet the might be after- 
wards his Wife. | 

3- Tbe Plaintiff hath averred in his Declaration, that he hath lived con- 
tinently, and then he cannot have childzen by his ſervant Agnes, and then 
the wozds are not actionable. 

And 4. Foz ſaying he hath killed them is not actionable, and upon this he 
cited one Snags Caſe, Co. lib. 4. who bzought an Action foz theſe wozds, Thou 
haſt killed thy Wife; and it appeared by the Declaration, that his Wife was 
alive, and therefoze it was reſolved, that the wozds were not actionable. 

And as fo the laſt exception, it was ſaid by Aſhley Serjeant on the other 
ſide, that albeit the Plaintiff hath averred in his Deelaration, that he lived 
continently,. and ſo in a manner confeſſed that he had no childzen, this is but 
fo the aggzavation of the offence oł the Dekendant: as when an Action is 
bzought foz calling one Thiefe, he avers that he lived honeſtly, and pet the 
Action will lye. But J confeCe if the Plaintiff had averred that he never had 
any child, then it would be like to Snags Caſe, Co.lib.4.16.a. and that the A- 
dion Would not-lye. 

But in Anne Davyes Caſe, there ſhe averred,that ſhe was a Wirgin of god 
fame, and fre from all ſuſpition of incontinency ; and the Defendant ſayd 
that a Gzocer had got her with child: Owen Wards Caſe in Cook, Bk of 
Entries hath the ſanre'Derlaratton as this, and if was the Pzeſident thereof. 
But Jermy moved another exception upon theſe wozds, be hath killed them, 
and doth not (ay. Fotony, which tsnot giod, foz he migt kill them in execu⸗ 
tion of Juſbi ce, which is julbifiable; Trin. 2. Jac. Willers Caſe in the Court, 
it was adjudged; that-foythoſs wads, Thou haſt ſtollen a preca, and I will 
charge thee with Felony, an Adion lies not, becauſe a piece is a woꝛd of doubt- 
full ſtignification, | | 

And Trin 20, Jac. Jt was reſolved! that theſe words (Agnes Knight is a 
Witch) were not Actinable ; but it was anſwered ofiths other ſide, that upon 
the whole frame ofthaſe.wozds, they cannot be intended but to bie (pokon ma- 
litiouſly, and there can bo no pꝛetence of lawfull killing ol childen: Dode- 
ridge, all the wozds joyned togother are adtonable; but theſe wozds only 
conſidered, he hath four children by his ſervant Agnes, are not Autionable, 


and albeit he doth not alledge it felony, yet this is a ſcandall , and good cauſe 


of Action. Jones agzeed, and yet he conceived, that foz ſaying ſingly, that one 
bath a Baſtard, an Adion lies not, albeit the having of a Baſtard be puniſha- 
blo be the Statute of 18, Eliz. cap. 1. But by him he bath killed the King, 


(hall 
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ſhall be taken in pe jori ſenſu, otherwiſe it is, it the woꝛds of themſelves be in⸗ 
different, as (Pope) and this wozd ſhall not be the rather taken in pejori ſen- 
ſu, having relation to all the ſentence : foz the contrartety of the Declara- 
tion, it ſeems to me, that the Declaration is good enough, but if one ſaith , 
Thou haſt killed J. S. where in truth, there never was ſuch a man, it is not 

But here the Averment of the Plaintiff is moze genet all, Ubi re vera, 
he is not guilty oz incontinent, Which is a general allegation : but if he had 
averred ubi re vera, he never had any child, there peradventure the Acticn 
would not lye, but here it will: Whitlock Juſtice agzeed , and he ſapd that 
the firſt wozds, bath had four children by his Maid Agnes are actonable, and 
foz the other matters they agzeed , whereby Judgement was given foz the 
Plaintiff. 


— — — 


The ſame Term in the ſame Court. 


12 Term in the Common-place, Sargeant Hendon cited this Caſe to 
be adjudged 4. Jac. A Copy-holder made a Leaſe foz yeares by Licenſe, 
and the Leſſee dyed, that this Leaſe ſhall not be accounted aſſets in the 
hands of the Excecutozs , neither (hall it be extended: But the Caſe was 
denyed by Auſtice Hutton and others, and that an Ejectione firmz lies of ſuch 
a Leaſe. | | 

But he ſaid, that if a Copy-holder makes a Leaſe foz peares by Licenſe of 
the Lozd, and dyes without Meire, the years not expired, the Lozdnotwith- 
ſtanding this may enter, fo the Eſtate out of which this Leaſe was derived 
is determined: But Yelverton Juffice was contra, becauſe this Licenſe 
ſhall be taken as a confirmation of the Lozd , and therefoze the Leaſe (hall be 
good againſt him, and there (as A heard) it was argued by all, that if a Co- 
py-holder makes a Leaſe fo2 a yeare, this is a Leaſe by the Common-Law, 
and not cuſtomary , and ſhall be counted aſſets in the hands of the Executozs 
of the Leſſee, 


Fr © OS 
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The ſame Term, in the Kings Bench. 


Ota, upon evivence to a Jury between Buffield and Byburo, the Caſe ap- 
peared fo be this, upon a Deviſe with theſe wozds, I will and deviſe that 
A. and B. my Feoffees ſhali ſtand ſeiſed, and be ſeiſed to and of John Callis for 
life, the remainder &c. And the truth was that he had no Feoffees ; and the 
opinion of the whole Court (nullo contradicente ) was, that this is a god De- 
viſe co Jobn Callis, by reaſon of the intention. 38, H. 8. Bro. Deviſ. 48. & 
15. Eliz, Dyer 323, were urged foz the pzoofe of it, and by Doderidge Ge 
Cafe of 15. Eliz. is moze ſtrong then our Caſe is; Linyen made a Feoſf- 
ment to his own ule, and afterwards deviſed that his Feoffees ſhould be ſei⸗ 
ſed to the uſe of his Daughter A. who in truth was a Baſtard, and yet this 
is a good Devile of the Land by intention, foz by no poſſibilify they can be 
ſeiſed to his uſe. 


Mich. 
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Mich. 2. Car. Lemaſons and Dich ſons Caſe in the 
| Kings Bench. 


Trin. 2, Car. Roll. 1365. 


Te Caſe was this, One parcevall Sherwood was indebted to Suſau 
larke, who bzcught an Action of debt, by a Bill of Middleſex , which 
is in nature of a Mzit of Treſpas againſt him, and Sherwood upon a mean 
Pꝛoces was arreſted by the Defendant (being 1Baylif of the Liberty of 
dont «wy, and being in his cuſfody, he ſuffered him ta eſcape: Af- 
terwards Suſan Clarke made the Plaintiff her Executoz, and dyed, and thei 
the Plaintiff bꝛought an Action upon the Caſe againſt the Defendant u 
the ſaid eſcape 3 and upon iſſue jopned, it was found foz the Plain- 
ti(f. | | 
And Calthrop of Councel with the Plaintiff, moved, that the Action will 
well lye, fv; the Teſtatoz himſelfe might have had either an Action of Debt, 
02 upon the caſe upon the ſayd Eſcape, and ther efoze the Executoꝛ may have 
the ſame remedy , and that by the equity of the Statute of 4. E. 3. cap. 7. 
which gives an Action to Executoꝛs pro bonis aſportatis in vita Teſtatoris, 
And by 14. H. 7. 17. this Statute ſhall be taken by equity, and Adminiſtra⸗ 
tozs, who are in the ſame miſchiefe ſhall have the ſame remedy , albeit they 
be not named in the Statute, old Nat.Brevium 103. An Executoꝛ ſhall have a 
Quare impedit foz a diſturbance made in vita Teſtator, and 7. H. 4.6, and 
old Nat. Brev. 123. b. An Erecntoz (hall have an Ejectione firmæ of an 
vuſter made to the Teffatoz, 17. E. 3. Executors 106. An Executoz ſhall 
have a Replevin of Goods taken in vita Teſtatoris , and it hath been often- 
times reſolver, that an Executoꝛ ſhal have a Trover and Converſion of Gods 
taken and converted in vita Teſtator. | 

Doderidge, de manded of him the reaſon why an Action upon the Caſe upon 
an Eſcape in the life of the Aeſfatoz, ſhould not lye againſt an Executoz, to 
which he anſwered, becauſe it was a meer perſonall wzong. Doderidge, ſo 
is the wzoug here; and he ſaid that an Erecutoz cannot have an action Vi & 

9 armis, foz a treſpas done in vita Teſtator, and in this caſe becauſe the eſcape 

was in vita Teſtator, it is a perſonall wzong to him, foz which the Executoz 
ſhall not have an action upon the caſe. 
Wut it had been otherwiſe , ik the eſcape had beene after the death of the 
Teſtatoz, and the Statute of 7. E. 3. doth not extend to it, becauſe this 
Statute is only foz Goods, but I agzee to the caſe of Trober and Converſion. 
Jones Juſtice , If this action upon the caſe will not lye by the Executoz, it 
would be a miſchievous caſe, foz as ſoon as the Creditoz dies, the Goaloz 
will and may ſuffer the Pziſoner to eſcape, becauſe none can have an action 
againſt him, but as it appeareth by the Caſe of 15. Eliz. Dyer. 

The caſe is as miſchievons foz the C2editoz , if the Gaaloz fuſfers an eſ- 
cape, and dyes , fo2 there no action lyes againſt the Executoꝛs. And foz the 
caſe of Quare impedit, J agree to it, and ſo it was reſolved in Brokesbyes 
Caſe, 31. Eliz. that an Executor (hall have a Quare impedit foz a diſturbance 
made in vita Teſtator, if the avoydance be a Chattel veſted , and therefoze 
within the equity of the Statute, which gives an action de bonis Teſtator, 
and he was commanded to move it another time. | 

And at another dap in Hillary Term, next after,Grigs ſaid fo2 the Defendant, 
that the Executor cannot have this adion faz an eſcape in vita Teſtator, becauſe 
it is a meer perſonall action given to ths RI, & moritur cum perſona, 
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and cited 1 5. Eliz. Dyer, Whitakers Caſe , and that it is meer lp per ſonall 

by 1 EVz. Dyer 271. ; Where an Ext cute Hall not de tharged 
with an alcape in vita teſtatgr, generally, where not guilty is a good Plea, 
there an Adlon doth not lye fbz'tf agu int Exe cutoꝛs. And this Caſe is not 
within the equity of the Statute of 4. E. 7. 

But it hath been objected that an Ejectione firmæ is within the equity of 
this Statute foz the Erecutozs to have it 7. H. 4. 6. but the reaſon there, te, 
becauſe it is to recover the Term it ſelfe ; and not damages only: and upon 

fame reafetian Aion vf Covenant, upon a Covenant dꝛeken in che life of 
„ttz matntainable by an Erecnto; , and that alſo is the Yedſoh of 
the the Qua: impedit, becauſe there the pzefentation is tv be retoz⸗ 
ved ; but in dur Caſe vamages only are tobe recoꝛded upon the eſtape, and 
To they are not altke. 
2. The Atrut here is upon mean Pzores, and upon a Bill of Middicſex, 
*which ts but in nature of a Treſpaſſe befoze Declaratim , and J conceive 
that if one be taken by a Cap: ad ſatisfaciendum at the fute of one, albeit rhe 
rty at whoſe @nit he is taken, dyes, vet he (hall be detained in execution, 
dur 3 conceive the aw to be vtherwiſe upon a Cap: ad re ſpondend: and al- 
deit the Platrctfff ſaith, that the Arreſt was, ea intentione, to declare againit 


yim in an Aition bf Debt, pet an intent is a ſecret thing, and albeit the 
Executoz repfelent the perion of the Teffatoz , vet he cannot foltow it, and 
kt is \mpoſſitfie to pzove the intent. 


Iermy fo; the Plaintiſt laid, that there is a vifference, where an Action is 
bzvuzht by, und where againſt Erecatozs, and this appeareth by Lirtletons 
aſe , that an Action ofacconit doth not lye-a Trecutozs foz want of 
3 that pur pole, but it is cleer that account lies by Etecutozs, 
cauſe this is a of intereſt; And here in this Cafe, the Teſkatoz had 
reft inthe dude by the arreſt, and this appeareth in Hichcocks Caſe, tited 
in Hargraves Cafe in the Lozd Cooks 5, Repozt , and by the Arreft the body 
ok the party is as u Thattel in the Teſtatoz { and he compared this to the 
caſe of 7. H. 4. 2. & 3. Fitzherberts Execntozs 52. Yn Executo; ſhall have a 
 raviſhment vt ward foz a taking in the time of the Teſtatoz. 

And 7 H. 4.6. anda Caſe cited by Hankford , that if one enter upon a 

Statete Merchant, who dyes, his Executoz ſhall have an allize, and therefoze 

A conceive, thabif a Tenant by Elegit be onſted and bzing an Allzeit the 

Executoꝛs be cnltedagain , he ſhall have a reviſſetſen'npon the firſt otter, 

*becanſethe Intereſt continues in him which was in the firſt Teſtatoꝛ, and 

it is to be obſerved in our law, that the Law inlargeth it felfe to give to Exe⸗ 

cutozs the ſame remedy which the Teltatoz had, and thereupon he cited Co. 
lib. 6.80. a. & 3. Elz. Dyer. 30r. 

And in dur Caſe the body of the party was in the Teſtatoʒ, as a gage till 
appearance, ſo that it was not only a perſonall tozt . foz he had aniinterelt, 
and this appeareth by Co. lib. 5. 27. by a Cale put in Ruſſels Cafe there, 
aud it the Executozs thall not in this Cafe have an Action , it would be very 
miſchievous . fo ſb the Goaloz ſhall ſuffer eſcapes diſpuniſhable, 20, E. 3. 
Fitz. Executors 74. 

But as to this reaſon it was anſwered by Joner Juſtice, that the ſame 
miſchiefe is of the other fide , if the Goaler ſuffer an eſcape and dies, an 
Action ties not againff his executozs. 

_ © Calthropon theſame ſide cited F. N. B. 121, a. that a man condemned in 
debt, and impꝛiloned, if the Goaloz ſuffer him to efcape , the Party, oz his 
Executoz may have debt againſt the Goaloz : And he laid, that at Common 
Law, Debt lay againſt a Goaloz upon an eſcape, as appeares in Fitz. Debt 

cutoꝛs may have an Action upon it. 


But 
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But by Doderidge Juſtics in the (aid cafe, debt lies ndb at Common A aw. 
foz to what pur pole was the tatute mane 2 But tos the paint in Quettien, 
bis ſudden opinion; was, the Executexſball have this Action , and that it is 
within the equity of the Dtatate of 4: E. 3 fag it is a ing, although it were 
upon · meane Pieces, ano the tozt continues as to the Gxecutoz, fag every 
thing which makes to the henderante of the Exe tut ion os the will, is wzong 
to him, and the perfozmance of Wills is much favoured, becauſe it ts the 
laf deſire of the Partie who is dead, and it is fo; the publick-weale, bocauſe 
by this means debts hall be payd. CHIEN 1301 

And many caſes are within the equity of the Statute, that are not within 
the letter, as thoſe Caſes which have been put, all which he agzeed : Jones 
Juſtice on the ſudden was againſt it, and that this Cale is not within the 
equity of the Statute of 4. E. 3. 

There are divers Actions which are not helped by this Statute , as Treſ- 
palle foz cutting of Trees, Battery, and the like; fa; the Statute is, de bo- 
nis & Catallis aſportat in vita teſtator: An Erecutoz (hill have a Replevin of 
Goods talten in vita teſtztor, ſoꝛ by this he recovers ih thing it ſeite, and 
ſhall have Derinue , but thafl not have treſpaſte, foz he cannot punilh the 
wꝛong done in the life of the Teſkatess. . 5 
— ThejStatute of 4. E. 3. ts much inlarged by etuity, as the cafes which 
hade been pnf, and extend alfo fo uſur pation in the life time of the Teſta- 
koz, as appears in Rufſels Cafe Co. SES 32. & 33. Eliz.in C. B. in 
the Bifhop ol Chicheſters eaſe,fhat if the Cekatoꝛ dyes within 6 months after 
the nfurpatton, the Exetutoz (half have a Quare ichpedit, And the Caſe of 
Trover and Converſion in vita Teſtator , was maintained by Ereeufozs , 
and it was fo refolved 47; and 42. Eliz. in the Comteſte of Rutland: Caſe 
in both the Benches, becanfe this is in nature of a Writ of Deti⸗ 


nete. | 

Now foz the Caſe in queſtion, J conceive that it is not within the ©fa- 
trite of 4. E. 3. becauſe it is neither dona noz catalla . '' Whitlock Juſki ee 
contra, and that this Statute is very much taken by equity, & præter lite- 
ram, though not contra literam. | | 

But Nota, that all agzeed, if it were upon an eſcape after Judgement, 
that the Action would lie by the Exetutoꝛs . accozding to the Caſe of F. N. B. 
121. a. But the pꝛincipall Caſe was adjournet. 

And afterwards Trin. 3. Car. It was argued again by Jermy foz the Plain⸗ 
tiſt, and the ſole point was. A man taken by lat itat. and being in the caſtovy of 
the Sheriff eltape, the Party at whoſe ſuit he was arreffed dies, whether 
bis Crecutoz ſhall have an Action upon the Cale upon the Eſcape, and he con⸗ 
ceived that he might. 4 15 

At hath been objected, that it is a perſonall wong, and as an Action dath 
notipragainft Erecutozs upon an Efcape, in vita Teftator , ſo not by Execu⸗ 
2 To which J anſwer, that it is not meerly perſonall, but mixed with 
an interet. 1 

At the Common ⸗Waw, an Executoꝛ could not have treſpas foz Goods taken 
in vita Teſtator, but pet he ſhould have a Replevin, 34. E. 3. Fitz. Avoury 
257. and Exerutozs 106. Do at Common -Law, a Suecceſſoʒ auld not have 
Tteſpas, lu: Goods carrted away in the life time of his PzeveceCoz , but he 
hall have a Replevin, 9. H. 6. 25, but this was remedied by the Statute of 
Marlebtidge cap.28. and fo upon the Statute of 4. E. 3. de bonis aſportar & c. 
Trover and Converſion hath beene adjudged within che ſaid Statute, fo; 
the Statute hath alwayes been liberally expounded. 7. H. 4. 2. Fitz, Erecu- 
toz 52. An Executoz ſhall have raviſhment of Gard taken away in vita Teſta- 
dor, aud alſoother Statutes which do not name Executoꝛs, have beene ex- 
pounded to extend to them, as the Statute of 2 3. H. 8, which gives * 

3 . IZ, 
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Trin. 14 Jac. 3. Eliz, Dyer 201. Co. lib. 6. 8. Executozs (hall take benefit of the pardon of 
Probe * b. 43+ Eliz. and 6. Ec, Bendloes Reports (which is cited there) Erecutozs ſhall 
11 Go —＋ have reſtitution upon the Statute of 21. H. 8. and Co. lib, 5, 31, and 27. 
ps es, ers his {8 emer ee eee Come 
a:rcſted upon TOr,an r 
mean Proces, at the day, and it is cleer, that upon an erpzeſſe Aſſumpſit to the Teſtatoz, 
rhe idle an Executor ſhal have an actionupon the Caſe , and it hath been in manner 
the Eſcape, àdzeed by the Court, that if if had been an eſcape of one in execution, that the 
otherwiſe it action wculd have lyen by the Executoz: and I ſee no difference between that 
upon an Exe- and our caſe. And it was adjourned. | 


cution, 
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The ſame Term in the ſame Court. 


| Pon an Info2zmation by Heath the Kings Attozney, againſt two men 

of the County of Huntington in the name of all the County , that 

they ought, and uſed to repaire the 15Bzidge of D. Eedes in the Coun- 
ty of Huatington , Iſſue was joyned by the County, whether they oughC 
and uſed to repaire this 1Bzivge ; and the Attorney gave no evidence , but 
put it upon the other ſide, foz be laid by the Statute of 22. H. 8.cap. if it doth 
not appeare that any particular perſon, oz Towne ought to repaire a 
Bziege, by reaſon of Tenure ,, oz otherwiſe, that then the County where 
this is, ought to repaire it. E ä 

But Nota, that the iſſue was, whether they cught to repaire the whole 
Bꝛidge, and pet upon the evidence it appeared, that onely fwo Arches and 
a halfe of the Bꝛidge was in the County of Huntington, and two Arches and 

a halle in the County of Bedford, and the Jury fcund generally, that onelp 

two Arches and a halfe of the Bzidge were in the County of Huntington, 

and ſaynothing where the reſt was, foz they cculd not find a thing in ano⸗ 
ther County. 

And alſo they found that the Countp of Huntington cught to repaire all, 

but not that they uſed to repaite it: And at another dap Hedley Ser jeant 

moved foz the County, that the Uerdic was not good, becauſe the iſſue was, 
whether they ought to repaire, and a tempore cujus contrarium &c. had re- 
paired &c, "* 
And the Jury hath found that they ought to repaire, which is but the halfs 
of the iſſue, and alſo they find that they ought to do it, which is a Queſtion in 
Law, and therefoze boyd, 8. H. 6. 3. 4. 

Secondly, the iſſue is, whether they ought to repair the Bridge, and the 
Jury hath found, that they cught to repair fwo Arches and a halfe onely, &c. 
and the Bꝛidge is an entire thing. 

The Attozney anſwered, that foz the firſt cxception the caſe of 27. Aſſ. Pl. 8. 
is againſt if. | 

And foz the laſt the very caſe of 43. AMN.PI. 37.is againſt it, and therfoze the 
Court conceived the Uerdic gcod, notwithſtanding theſe exceptions, Dode- 
ridge Juſtice, 1By the common Law befoze the Statute of 22, H. S. it no man 
by reaſon of tenure oz otherwiſe, ought to repaire a Bꝛidge, the County ought 
to do it; liks to the caſe of 8. E.4. Fiſhers by the Law of Nattons may dy 
their Nets upon the Land of any man. 


The 


— ——— _—_—_ ſ —— 


| Secheyerel 
-ver/us Dale, 


The ſame Term in the ſame Court. 


TIS Cleland bzonght a zit of erroz againſt Baldock upon a Judge- 
ment given in where the Plaintiff declared that the 
Defendant, in conſideration that he would do all his commands, honeltly and 
truly foz the ſpace of ayeare, aſſumed to pay him 10 1. and further declared 
that he had done all his honeſt and lawfull commands, and this pꝛomiſe bes 
ing found by verdict, Judgement was given againſt Dodo; Cleland, and 
— he bzought this Mzit of erroz, and Greene alligned two er⸗ 
ros. 

I. The Aſſumpſit is, that he ſhall doe all his commands honeſtly and trulp, 
and he hath declared that he hath done all his lawfull and honelt commands, 
and he may honeſt commands; and pet not honeſtly, 

2, It is ſaid that Jurator Aſſident dampna, and it is not ſaid occaſione 
tranſgreſſion. predict. and it is againſt all Pzeſidents : But Nota , that 
there were thele wozvs, ex hac parte oppoſita, and therefoze the exceptions 
were diſallowed by the Court, and the firſt Indgement affirmed. 


— — 


The ſame Term in the ſame Court. 


Secheverel verſus Dale. 


Vis Caſe was ſent ont of Chancery to this Court to know the Law 
therein, and in Treſpas the caſe was this: Henry Secheverell, the Fa- 
ther ſeiſed in Fer, levieda Fine to A. and B. in Fee, to the uſe of himſelfe 
foz life, abſque impetitione vaſti, with power to cut and carry away the trees, 
and to make Leaſes foz 2 I yeares, oz three lives, the remainder to the uſe 
of John Secheverell his eldeſt Son foz life, without impeachment of waſte, 
with the ſame powers. | 
Henry the Father made a Leaſe fo one (under whom the Plaintiff 
claims) for thzee lives, rendzing the ancient Rent, excepting all the trees 
(unleſſe thoſe which shall be foz cropping , lopping, and fewell) Henry the 
Father dyes, John the Son in the next remainder cut certain trees Victorin, 
Secheverell who clayms by the leaſe made by the Father, bzings treſpas, and 
two Nuelfions were moved. | 
- 1. Whether Leſſee foz life without impeachment of waſte, may make a 
Leaſe excepting the trees, and it was objected by the Councel of the Plain- 
tiff, that he could not becauſe this ſecond Leaſe ariſeth out of the firſt fine, 
and out of the eſtate of the Connſoz ; But the Court prima facie, was of opi- 
nion that he might well make ſach a Leaſe with ſuch an exception, Dee Co. 
lib. 11. Lewys Bowls his Caſe, and Doctor and Student lib, 1. cap. x. and by 
Doderidge Juſtice, the Leaſe ariſeth cut of both the eſtates. Jones Juſtice, 
ſuppoſe the Leflee abſq; impetitione vaſti, aſſigne over all his eſtate, might he 
cut the trees? and it was conceived that he might, foz by Doderidge he 
hath power to diſpoſe of the trees, as if was reſolved in Lewys Bowls his caſe. 
Jones, he bath no p2opziety in the Trees, untill they be cut, Crew: ch: Juſtice, 
Admit a Stranger cut the trees, who ſhall have them? Bp all the Court the 


"Leſſee without impeachment of waſte ſhall have them. 


Dodd 2. Point, 
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Intr. Hill. 22. 
lac. Rot, 599, 
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2. Point, Tenant foz life without impeachment of waſfe , with power 
to cut and carry away the trees, and make Leaſes foz 2 1. years oz three lives, 
the remainder for life to J. S. without impeachment of waſte, &c, Tenant 
fo; life makes a Leaſe foz thꝛe lives, and dyes, whether he in remainder fo; 
life, without impeachment of waſte, with power to cut the trees, may cut the 
tries, and take them during the Leaſe foz thzce lives, and the Court ſeemed 
to be of opinion that he might: And Leving of Councell with the Plaintiff, 
argued, that when tenant foz life without impeachment of waſte with power 
fo cut the trees, and to make Leaſes foz 21. years oz thꝛœ lives, makes a 
Leaſe foz thzc lives, excepting the tres, that this is a voyd exception, be- 
canſe he bath no intereſt , but a bare Authozity, 27. H. 6. Fitz. Walt. 8. 
Statham tit. Waſt. 1. makes this a Quzre (which Statham was once the 
owner of the Land in queſtion. ) A man makes a Leaſe foz life without im- 
peachment of waſte, a Stranger cuts tres , the Lefſw bzings treſpas, he 
ſhall recover no Damages foz the value of the tres , becauſe the pzopzicty 
belongs to him in the reverſion , & he may diſpoſe of them, Quære Dyer 284. 
Daunſley and Southwels Caſe, Co. lib, 11. Leys Bowles caſe, that ſuch a 
Leſſee may take tees which are blown down , and 3. H. 6. 45.Mich. 41. and 
42. Eliz. C. B. Leechford againſt Sanders in an Action of waſte upon a Leaſe 
made to Sanders foz life, with a proviſo that the Plaintiff might diſpoſe of 
the trees during the eſtate,' and-reſolved that the Action lies not, foz notwith⸗ 
ſtanding this power, the trees are demiſed to the Leſſe alſo, ſo here whon the 
trees are excepted, he hath no intereſt, but only an authozity. 

2. The exception is voyd foz another reaſon , becauſe when ſuch a Leſſee, 
makes ſuch a Leaſe , this isnot his Leaſe , but it hath its operation out of 
the oziginall fine, and he who makes this hath but the nomination , and 
therefoze cannot adde a condition oz exception to it. And if the ſecond Leaſe 
ſhall have its being out of the eſtate of the Leſſce foz life, then there ſhall be 
an uſe upon an uſe, as appears Co. lib. 1. 134. and that the Law will not al⸗ 
low. 15. H. 7. and Co. Lib. 1. Albanyes Caſe, If a man deviſe, that his 
Executozs ſhall ſell his Land, they cannot adde a condition oz exception to this 
_ — an attoznment upon a condition ſubſequent is voyd, Co. lib. 2. Too- 

ers caſe. 

3. This caſe map be reſembled to the caſe of Copp⸗holds, which is in 
Co. lib. 8. 63. b. in Swaynes Caſe: If a L oꝛd takes a Wife, and afterwards 
gzants Lands by Copy, accozding to the cuſtome, and dyes, his Wife ſhall 
not be endowed of this Land, foz albeit her title of Dower was befoze the 
Gzant, yet the title of Copi-hold (which is the cuſtome) is elder then the 
title of Dower ; ſo in our caſe, the title of the ſecond Leſſee is derived out of 
the eſtate of the Conuzes, and therefoze (hall not be clogg'o with the Excep⸗ 
tions of Leſſee foz life, without impeachment of waſte. 

4. This pziviledge to cut the trees is annexed to the eſtates, and goes 
along with the eſtate, and therefoze ſhall not begin befoze the Stranger be in 
poſſeſſion, 3. E. 3: 44+ 45. Idles caſe 28. H. 8, Dyer 10. And it may be re- 
ſembled to the caſes of 16. E. 4. and 27. H. 8. Tenant in taile ſold the tres, 
it he dyes befoze the Party takes them, he ſhall never have them, becauſe he 
bath ſtayd out his time. But it may be objected that upon ſuch a Leaſe he 
may reſerve a rent, as it is in Whitlocks caſe Co, lib. 8. to which J will offer 
this difference, Welle fo2 life, with power to make Leaſes foz thze lives, 
reſerving rent makes a Leaſe foz the lives, reſerving rent, this reſervation 
is good, becauſe it is but a Declaration of the Leaſe, and of the rent; but if 
_ were no ſuch clanſe of reſerving rent, then J conceive it were others 

e. | 

But admitting all this were againſt me, pet the juſtification of the 

Defendant is not god, foz by theexception out of the exception, the Lefſoz 


cannot 
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cannot take the benefit of the bodies of the trees , becauſe he will thereby 
depꝛibe the Leſſee of the czoppings and loppings &c. as in 23,H#8. Dyer Ma- 
leverell and :Spynkes caſe. Mylward of Lincolnes Inne foz the Defendant. 
And firlt he conceived that the Leſſee fo2 life without impeachment of waſte, 
might diſpoſe of the frees in the ſame manner as Tenant in fee might doe, 
with this difference, that the diſpoſall thereof ought to be in his life time, 
and ſo it is reſolved in Lewys Bowles caſe Co. lib. 11. 46. 

2. The ſecond matter in the caſe is, whether the Leg fo2 life, without 
impeachment of waſte &c. hath only an anthozity, oz an intereſt in the trees, 
and I concetve that he hath an infereſt', foz his power ts to make Leaſes 
of it, oz of any part foz 2 1. years 02 3. lives, and that the Conuzozs (hall be 
ſeized to the uſe of ſuch Lefſ&s , now when he makes a Leaſe excepting the 
tres, the trees arg not demiſed, ſo that he rem uns ſtill tenant foz life, with⸗ 
out impeachment of waſte foz the trees. 

3. Excepting all Timber⸗trees, but foz fencing, cropping , and lop⸗ 
ping; it hath bene objected that this exception hath no fozme: It 
is a generall rule. that if a man makes a Gzant , and in the cloſe thereof ex- 
cept all that which was gzanted befoze, the exception is voyd : and this ap- 
pears by 34. Aſſ. Pl. 1 1. A Mill was gzanted ſalvo ſtagno molendini : ſohere 
the laſt exception takes away all that which was gzanted befoze, 38. H. 6.38. 
in a Quare impedit 28. H. 8. Dyer 19. by Mountague, the cropping and lop- 
ping of trees belong to the Leſſee, like fo the Duke of Norfolks caſe in 12.H, 
7. 25. and 13. H. 7. 13. andi8.E.4. 14. and albeit every gzant (hall be 
taken moſt ſtronglp againſt the Gzantoz, yet it ſhall have a reaſonable 
intendment foz the benefit of the Gzantoz, and this appeares by 7. E. 4. 22, 


17. E:3.7. 9.E-4.2+ 21. E. 3.43. ſo here the Exception (hill have a reaſonable - 


intendment, that he (hall anelg have ſuch loppings and croppings as ſhall ve 
beſtowed upon the Park, and no other. Doderidge Juſtice, J conceive 
that by the wozds without impeachment of waſte , he bath intereſt in the 
tres as long as the eſtate continues. 

2. That when he makes a leaſe by the ſecond power given to him, this 
is derived out of the Fine, and (hall bs good againſt him in the remain⸗ 


der. 
3. Bocauſe he hath power to diſpoſe of the trees, A conceive, that when he 


makes a Leale, excepting the tres, this is a god erception, 24. Eliz. C. B. 


A man made a Leaſe foz years, now he hath the waſt of the trees, if he aſſign 
over his eſtate excepting the tries, the exception is vopd, but in our caſe 
the Leſſee hath not parted with his whole eſtate. 

4. Da the ſole queſfion is, whether he in remainder may cut the trees dus 
ring the eſtate of thzce lives made by Henry Secheverell, and he conceived that 
he might, and ſo concluded foz the Defendant ; Jones Juſtice agzed, that 
the Leſſce foz life without impeachment of walk, hath intereſt in the tres, 
m this intereſt is concomitant with his effate and determinable with 

2. Jconceive that the exception is god. Such things which a man hath by 
the Law he cannot reſign to himſelfe upon his aſſignment , as the cropping 
and lopping of trees, as if tgnant in taile after poſſibility &c. ( who is diſpu- 

niſhable of waſt by fredome of the Law) aſſign over his eſtate, reſerving the 
frees, he cannot cut the trees, but here the Leſſee hath a larger libert then 
the Law gives to him, and he by vertue of this may give away the trees; 
but J conceive that if he had aſſigned over all his eſtate, then he could not 
have excepted the trees, but here he hath not gꝛanted over all his eſtate, foz 
be bath a remainder, and may have an eſtate in poſſeſſion afterwards, 

| os upon this Leaſe foz thzee lives hee may reſerve a rent to him⸗ 

elfe. - 
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3. I conceive , that this Leaſe is derived partly out of his alone eſtate, 
and hee bath not the meere nomination , and partly out of the firſt Fine, 
and therefoze ſach Leſless (hall be ſubject to all charges made by the Tenant 
foz life who made the Leaſe, as Statutes, Kecognizances, &c. to wit, dur ing 
the lite of the firſt tenant foz life. | 

4. When he dyes who made the ſaid Leaſe fo2 thzee lifes , whether he 
in remainder may cut the Trees during the ſaid Leaſe , and he conceived 
(vet not without ſome doubt) that he had no power during the lives of the 
ſapd Leſſees. Whitlock Julfice agzeed with the reſt, ſo that it was agzeed 
by all: ; . 

1, That it is a good exception, 

2. That the ſecond leaſe is dzawn out of the Fine: And the queſfion 
new is, whether he in remainder without impeachment os waſte with power 
to cut the trees, hath power to cut them, during the lives of the ſaid thzes 


Leſſees, and the Conncell was commanded to ſpeake to this point only upon 


another day. 
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The ſame Term in the ſame Court. 


Foſter and Taylers Caſe. 


Rroz was bzonght upon a Judgement given in C. B. and after the Recozb 

was certified into this Court, the Common ⸗pleas amended a raſure of 
the Recozd which was there, and now Bramſton Sergeant moved foz the 
Def. that the Recoꝛd might be amended here: Jones Juſtice, I doubt whether 
an inferioz Court can amend after the Recozd is certified here, foz then it is 
but a piece of Parchment with them : Bramſton, Jtis reſolved that it may 
in Blackamores caſe, Co. lib. 8, Doderidge , the doubt is, whether it may be 
amended after erroz aſſigned in the ſame Court,foz this takes away the bene⸗ 
fit of the Law from ths Plaintiff in the Wait oferroz, Jones, at another day 
ſaid , that if in nullo eſt erratum had been pleaded , it could not have beene 
amended. 

And as it is, it cannot be amended, becauſe now it is aſſigned foz erroz; 
and the Plaintiffe was once intitled to his Wait of erroz, which (hall not be 
taken away fzomhim afterwards ; and in 11. Jac. there was ſuch a caſe mo- 
ved by Yelverton the Kings Solicitoz , and agzed that it could not be a⸗ 
mended. 

And Paſch. 17.Jac. one Abbingtons caſs upon a raſure,as our caſe is,x it was 
doubted whether it could be amended : and by Broom Secondary in the ſaid 
caſe, it was amended, Doderidge in this caſs,it may be amended, albeit it be 
after erroz bzought, becauſe it is only the erroz of the Clerk, and it is amen- 
dable, although the erroz be aſſigned in the ſame point, and ſo was the opi⸗ 
nion of the whole Court, and therefoze it was amended. 


The 
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Theſame Terme in the ſame Court. 


Eld of the, Inner Temple moved for a Prohibition to the Fccleſiaſticall 
Court at Worceſter, and ſhewed for cauſe. I. That the ſuit there was for 
money, Which by the aſſent of the greater part of the Pariſhioners of D. was 
aſſeſſed upon the Plaintiffe for the reparations of the Church, to wit, for the 
recafting of their Bels, the truth is that the charge was for the making of ne 
Bels, where there were four before, whereby it appears that it is meerly matter 
of curioſity, and not of neceſſity, for which Pariſhionersſhall not he liable to 
ſuch taxations, and he relied upon. 44 E.3.19. by Finchden.2 The party there 
is overcharged, of which the Common Law ſhall Judge. 3 The Party hath 
alledged a Cuſtome that he and all thoſe who hath an eſtate in ſuch a Tene- 
ment, have uſed to pay but 11 s. for any reparation of the Church. But the 
Prohibition was denied, and by Doderidge in the Book of 44 E.3. there was a 
By-law in the caſe to diſtrain, which is a thing meerly temporal, for which the 
Prohibition was granted & per Curiam, in this caſe the aſſe ſſment by the 
major part of the Pariſhioners binds the party ;albeir he aſſented not to it: 

and the Court ſeemed to be of Opinion that the Cuſtome was not reaſonable, 
becauſe it laid a burthen upon the reſt ofthe Pariſh. Litr/erov of Counſell of 
the other (ide, ſuppoſe the Church falls ſhall he pay but 11 s. Vhitlock, If 
the Church falls, the Pariſhioners are not bound to build it up again, which 
was not denied by Juſtice ones, | 
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The ſame Term in the ſame Court. 


A  P2ahibifien was pzayed , becauſe a perſon had libelled in the Eccle⸗ 
ſiaſticall Court foz the tenth part of a bazgain of Sheep, which had de⸗ 
paſtured in the Pariſh fzom Michaelmas to Lady day: and the party ſurmi⸗ 
ſed that he would pay the tenth of the UWooll of them, acco2ding to 
the cuſtome of the Pariſh. But the P2ohibirton was denped, koz as 
Doderidge Juſtice ſayd, by. this way the perſon (hall bee defrauded i of 
ail , if ye (hall not have hisrecompence , koz now the ©h:epe are 
gone to another Pariſh, and he cannot have any Wooll af this time, becauſe 
it was not the time of ſheering. Nota, per Whitlock,de animalibus, inutilibus, 
the Perſon ſhall have the tenth part of the bargain fo depaſturing, as Yozſes, 
Dren, &c. but de Animalibus Utilibus, he ſhall have the Tith in ſpecie, as 
Cowes, Sheep, &c. | 
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The ſame Term in the ſame Court. 


ff, and Lewknor moved in arreſt, &c. becauſe the Ejectione firmæ was 

de Meſſuagio ſive Tenemento, which is not god foz the incertainty; and 

ſo it was reſolved 12. Iac. in this Ceurt, and Ejectione firmæ lies not, De Te- 

nemento Co. lib, 1 1. 54. Savils caſe, And it was reſolved in the Erchequoz⸗ 

chamber , that it lies tot de pecia terræ; and in this Court in Rheto: ick and 
Chappels Caſe it was reſolved that it lyes not De Meſſ. & Tenemento. 


Eee | The 


Tlie: an Iſſue jopned in an Ejectione firmæ, it was found foz the Plain⸗ 


Sir Robert Brown werſus 
Sir Robert Stroud. 
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The ſame Term in the ſame Court. 


Sir Robert Browne againſt Sir Robert Stroud. 


17 debt upon an Obligation foz perfozmancs of certain Covenants cantai- 
ed in certain Andentures mads between the Parties afozeſaid, and the 
Covenant upon which the queſtion did ariſe was this: R. B. being ſeiſed 
of the Pannoz of Dale, S. R. S. of the Manno; of Salc they exchanged the one 
foz the other, and the Panna of R. B. being moze wozth then the Pannoz 
of R.S. R. S. covenanted to pay foz the ſaid Þanaoz 1200 l. and no time was 
limited when the money ſhould be payd, and the money nat being payd with- 
in a year after, R. B. bargained and ſold the ſaid Pannoz by Deed indented, 
and inrolled fo J. S. and his Yeirs, and afterwards bzought an Action af 
Debt againſt the ſatdR.S. foz the (aid 1200 l. who pleaded this mater in 
Bar, and Jermy argued foz the Plaintiff, that this Plea ſhall not diſcharge 
the Defendant of the ſaid Covenant, foz it is a recipzocall covenant, and he 
onght to ſue the other Party foz the vzeach of the covenant ; and it is a per- 
fect bargain Dyer 30. 14. H. 8. 9. and here the Agzeement is in wziting, 
and it is good, albeit there be no limitation when the money (hall be-papd, 
37. H. 6. 9. Calthrop foz the Defendant , that the Adion coulo not lye , fog 
the cantrac is Executozy, and therefoze is not to pay the money till he hath 
the Mannoz , foz the Covenant is that pro Maner. &c. he ſhould pay him 
1200 l. and the wozd [ pro ] implies a condition and conſiveration,and being 
excecutory on the one part, ſhall be alſo executozy on the other part, 9. E.4.20. 
21, Abridg. in Plowden 134. in Browning and Beſtons caſe 15. E. 4. 4. If 
A.g2ant to B. all the ancient Pale, and fo them B. gaants, that he will make 
new Pale foz A. if B. cannot have the old Pale, he ſhall be excuſed from ma⸗ 
king the new Pale, foz he cannot have the one without doing the other, G. E. 
6. Dyer 75. The contrad was. pro 20. which makes a condition, 15. H. y. 
to. by Fineaux, A a man covenant with me fo ſerve me foz a peare, and A 
covenant to give him 10 1. he ſhall have an Adion foz the 101. although 
hee do not ſerveme , otherwiſe if I covenant to give him 10 l. foz his 
ſervice. 

Alſo there is no times limited when the payment {hall be made: true it is, 
that in Co. lib. 6. 30. when the ac to be done is a tranſitozy ad, and no time 
is limited there, it cught to be done in convenient time, but the Law ſhall 
judge of the convenience of this time, and the Law will never judge thetime 
of payment to be befoze he hath the Bannoz, pro quo, &c. 

In many caſes when no time is limited, the Law will appoint a time, as 
appeareth in 33. H. 6. 48. and Perkins 799. But now in aur caſe the Law 
will never appoint that this money ſhall be payd, becauſe the other party 
bath diſabled himſelfe to perfozm his part; like to Sir Anthony Maines caſe 
Co. lib. 5, 21* Doderidge, The bargain is nat per fed, becauſe no day of pay- 
ment is limited, aud the other ſhall hade no Aaton vf Debt foz the money 
befoze he hath the Þannoz. Jones, If J covenant to make a Feoffment to 
J. S. and he covenant in conſideration of that Covenant to pay me 101. he 
— have an Action of Debt againſt me, befoze he hath made the Feoff- 
ment. 

And at another day in Trinity Term. 3. Car. Noy foz the Plaintick, 
and opened the caſe thus : Amongſt other Covenants in certain Andentures 
between them it was agzeed, that wheras Dir R. Brown the Father was ſeizev 
of the Panoz of Gadmaſton, with the Advowſcn appendent, : Sin R. Stroud ot 
the Panoz of D, within theſameCotity,that there ſhould be an exchage between 


them 
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4s Sir Robert Browne verſus 
Sir Robert Stroud. 


— 


them of the ſald Pannozs,t becauſe the annoꝛ of Gadmaſton was the better, 


Stroud covenanted with the Father and the San to pay 12001. to the Father 
foz the Demeſnes of the ſaid Padnoz and Advowſon, and that at Michaelmas 
next inſuing, there ſhould be a mutuall entry into the (aid $anno2s, and that 
in the mean time either of them (hankd take the p2ofits of their own Panoꝛs, 
and that they ſhould deliver each to other their evidences, and that Aſſurances 
ſhould be made as Councet ſhould adviſe ; the Plaintiff declare, that they had 
perfazmed all the Cobenants which were to be perfo2ined on thetr part, and 
that the Defendant had not paid the 1200 l. and that thereupon this action of 
Covenant was bzought. 7 | 

The Defendant proteſtando that the Plaintiff had perfozmed the Cove- 
nants, and had not pzoduced their edidences, &c, foz Plea ſaith, that the 
Plaintiff after Michaelmas bargained and ſold the Manno; of Gadmaſton to 
J. S. and his Heirs, upon which the Plaintiff demurs, and he conceived that 
notwithſtanding the ſale after Mich, pet an action of Covenant lies fo2 the 
1200 |. but otherwiſe it had been if he had ſold it befoze Mich. But it hath 
been objectedthat the money by the Covenant ts to be payd pro the Bannoz, 
and therfoze becauſe the Defendant cannot have the Manno, he ill not p. y 
the Poney, and fas this 9. E. 4. 20. and 24. E. 3. 21. have been cited, that 
Oro. implies a condition, as pro ſervitio pro maritagio, but theſe Caſes da 
not reſemble this caſe in reaſon, becauſe the fac to be done here, reſts upen 
an indiffinite time, and the Defendant is to vo the firſt Ac, x the Defendant 
is bound to a certain time fo; the doing of this Act. Foz the firſt it is agzeev, 
that the Defendant ſhall pay 1200 l. and the Plaintiff agzecs to make Aſus 
rances foz this Wannoz, and that the Aſſurancsos ſhould be made as Councel 
ſhould deviſe, and J conceive that the Defendant ought to pzvcure the Coun, 
cel fo deviſe, foz mutuall Aſſurances ought to be made, and either party 
ought to appoint what Aſſurances he would have, and the one dught not to be 
a Carver to the other, neither can one know what councel the other will have, 
and upon this reaſon is the caſe, 9. E. 4. 3. 4. and Plow. 15. b. the Caſe of 
the Bell, it ſhall be weighed by him who is to have the p2ofit, peradventure if 
it were in caſe of an Obligation to perform covenants, there he ought to pꝛo- 
ture the Counſel, fozſaving the penalty of the obligation; but it is otherwiſe 
pere in caſeof a Covenant, Co. lib, 5. 22. b. 18. E.3.27. and 4. E. 3.29, 
If a man bo bound fo be ready to levy a Fine ſuch a day, pet the other ought 
to bzing the Wait of Covenant againſt him befoze that day, foz otherwiſe he 

cannot levy a fine ; . 

But now the Law is alftred, foz now fines are levied, + Wzits of Covenant 
are (ned out afterwards, 17. E. 4. 2 per Pigot : It J am bound to you in 201. to 
enfeoff you at ſuch aday of ſuch Land, if you pleaſe to take the Feoffment, you 
are bound to let me know your pleaſure, and here the Aurance is fo; the be- 
nefit of the Defendanf, and he cited Co. lib. 5. 23. and 7. E. 4 13. 

2. Foz the time, this Aſſurance onght to be deviſed by Councel befoze 
Mich. o2 otherwiſe thePlaintif (ill be enfozced to keep his anno: all his 
life, and ſhall be hindzed of the ſale of it foz payment of his debts , oz other 
neceſſaries whatfogver- And 17. E. 3.1. liking ought to be ſhown in conve- 
nient time: And it appears by the Articles that the time intended was befo:e 
Michaelmas, foz everything to be done by the Articles, was to be done befoꝛe 
Michaclmas, Hill. 37. Eliz. Rot. 99. B. R. between Mills and Parſons: A man 
covenanted in conſideration of 42 l. rent to be gzanted fo htm, payable at 
Mich. and Lady day, yearly, to levy a fine of a Pannoz to the uſe of & c. and 
the allurante of the Rent is not made befoze Michaelmas, and it was reſol⸗ 
ved that the Tovenant was not perfozmed, foz the g2ant of the Rent onght to 
be befoze Mich. foz otherwiſe he could not have the benefit intended, and 
cited alſo Dyer 347. and 20 Eliz. Dyer 361. and in this caſe there could be 
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Sanders and others * 8 
verſus Meryton. 5 2 Moland. 


no r of other Articles if the Councel did not deviſe them befozs 
Mich, | "4 | 

But it hath been objected that the Plaintiff have not fully ſhown the per⸗ 
fozmance of the Covenants of their part, but only by implication, albeit they 
have perfozmed, and they have not averred that the Defendant hath'not de⸗ 
viſed. = | HEELS Lime 
Anſw. To which J anſwer, that this is good enough; but where J co⸗ 
venant to do an act upon a future contingent ad to be done by another, there 1 
dugt to ſhow it particularly , but otherwiſe in this Cafe , and this is foz the 
benefit of the Defendant, and therefoze he onght to ſhew it, and to this pur⸗ 
poſe is 3. E.3, Fitz. Det. 157. and 18, E. 3. 4. &c, Jones Juſtice ,' @uppoſe 
the Defendant had demanded the aſſurance after Mich: and befoze the ſale 
what ſhall be done: Noy, nothing can be done after Michaelmas: and it 
was adjourned. * Sake ezith 


JM Cy 
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The ſame Term in the ſame Court. 


Sanders and others, verſus Meryton. 


Nan Action of Covenant the caſe was this, Amongſt other Covenants 
[| in a certain Andenture made between Sanders and others to the Leſſess, and 
his two Leſſozs, the Leſcoʒs covenant to diſcharge them of all Jncumbzances 
dons by them oz any other perſon, andthe Plaintiff aſſign foz bzeach , that 
one of the Leſſozs had made a Leaſe, and thereupon they bzought this 
Action, And Goldſmith moved in arreſt of Judgement, that the 
bꝛeach was not well layd, - becauſe it is onely layd to be done by one of them, 
and the Covenant is to diſcharge them of incumbzances done by them, 
which ſhall be intended jornt intumbzances. Doderidge Juſtice, the Cove- 
nant goes aſwell to Incumbzances done ſeverally as joyntly , foz it is ot all 
incumbzances done by them oz any other perſon, and ſo was the opinion of 
the other Juffices, ana therefoze the exception was over-ruled. 


© WE * 
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The ſame Term in the ſame Court. 


— 


Dickar verſus Moland. 


N Replevin, the caſe was thus: A man made a Feoffment to the uſe of 
| Rs for life, the remainder to bis Son in taile, which remainder over to 
the Defendant made conuſance as Bayliffto the Son for 4 s. Rent due to him 
before the ſayd time, in which, &c. to wit, 1. an. 18. Pac. which time was 
before the death of the Feoffor, whereupon it was moved for the Plaintiff, 


that the Ayowry could not be good, and Rl argued for the Defendant, 


that it is good enough, for the Ante predictum tempns quo &c. good enough, 
and the (ſcilicet) is voyd, for by this it appears that the Rent is due to ano- 
ther 20. H. 6. 15. And a (ſcilicet) is but an Expoſition of that which is 
once before, and it ſhall not deftroy the precedent matter, but if it be con- 
trary to it, it is voyd, Co. lib. 5. Knight: caſe, A ſcilicet ſhall 1 an 

a . alteration 
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Jenkin verſus 
Vivian. 


— — 


— — 


——— 


alteration of that which went before, 15. Pac. B. R. Deſmond and Iohnſons 
Caſe. In a Trover and Converſion the Plaintiffe declared that he was poſ- 
ſeſſcd of the ſaid goods. 1 far. 15. Jac. and that Poſtea, ſcil. the firſt day of 
May hee in the yeare aforeſaid loſt them, and that they came to 
the hands of the Defendant, andupon iſſue joyned, it was found for the 
Plaintiffe, and this was moved in arreſt of Judgement, and by the Court the 
( /cil. ) was agreed to be void, and the Poſtca good; and the like caſe was 17. 
Nac. in Debt. The ſecond Queſtion is, a man makes Conuſance for Rent for 
him in remainder in taile, and does not alledge the preciſe time when 
the Leſſee for life died, but onely that he died, and I conceive that it is well 
enough. 

1. Becauſe an Avowry (which is in lieu of an action) is a reall action, and 
in reall actions no preciſe day need to be alledged. 

2. Becauſe he avows for 48. rent due, and the arreare to the remainder, 
which implies that the Leſſee for life is dead; See 14. Eliz. Dyer. The 
caſe of a perſon, in one Ar«ndalls caſe ; a man was Leſſee for ninty years, 
if the Lady Morley ſhould ſo long live, in an action brought by him as Leſſee 
for years in his Declaration he did not averre that the Lady Morſey was alive, 
and yet awarded good, Trin. 12 Fac. in Hord and Paramores caſe, the defen- 
dant avowed as Heir of Sir Fob» Arundell, and alledged no time incertaine of 
the death of Sir John Arundell, and yet awarded good for. the reaſon afore- 
ſaid, and therefore he prayed Judgment for the Avowant. 


— 
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The ſame Terme in the ſame Court. 
Jenkin verſus Vivian. 


N treſpas, Jermy fo2 the Plaintiff took ſome exceptiens fo the Plea of the 

Defendant: 1. That the Defendant claim common in Trigemoze Poze 
ratione Vicinagii, and doth not ſay, a tempore cujus contrarium memoria 
hominum non exiſtit. 2. The Defendant alledgeth that he and all his Occu⸗ 
piers of Down-cloſe had uſed to have common in the ſaid Tridgemoze Pooze 
&c. whereas he on1ht to have own what eſtate they had in Down-cloſe who 
hars uſed to have this comen:Rol.there nednopzeſcriptiom this caſe,no moze 
then in a comon appendant(which caſe of a comon appendat was agz2eed by the 


whole Ceurt)foz it is mirt.6.E-4.55.Co.lib.Intr.625.tit.treſpas. Foz the 2.ex» 


ception, I agꝛee that if it be by way of pꝛeſcription, then it is not good, as it is 
alledged here, but if it be by way of cuſtom: (as here it is) then it is good, 
koʒ a cuſtome goes to Land, and a Pꝛeſcription to perſons, Hill. I 1. Jac. Higgs 
bzcught an Action upon the Caſe foz erecting of a new Mill, and alledged a 
Cuſtome, that he and all the Inhabitants &c. an exception was taken to it, 
and it was there ruled that it was good , becauſe alledged by way of cu- 
ſtome : Co. lib. 6. Gatewards caſe, and alſo Mich. 14. Jac. it way be al- 
ledged by way cf,cuſtam, as our caſe is, and 15. E.q. when it is by way of diſ⸗ 
charge, it may be «lledged in all Dccupierg, Jermy foz the Plaintiff, Jt 
cannot be a cuſtom here, fo as it is in 23. Eliz. Dyer, A cuſtom cannot ex⸗ 
tend to a particular place, and this was agzeed by the whole Court: But 
there is another exception, he clayms common in Tridgemoꝛe Moose foz cat- 
tle levant and couchant in Down ⸗cloſe, and does not aver, that theſe beaſts 
were levant and ceuchant upon Down⸗cloſe, and per totam Curiam, this ought 
to be averred, and it was alſo agʒeed that in this caſe he ongyt to have pꝛo⸗ 
ſcribed: But foz the exception of all occupiers it was doubted: but foz the 
other exceptiens Judgment was given foz the Plaintiff. 


Fre The 


Intr, Hill. 1. 
Car. Rot. 331. 
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Caſe. Errington. 


The ſame Term in the ſame Court. 
Chambers Caſe. 


T was ſaid in this caſe, that in debt upon a Recognizance acknowledged in 

Chancery, 02 in any other Ccurt , the Defenvant cannot demand Oyer of 
the condition, foz the Recognizance is not in Court as an obligation is, when 
debt is bzought upon it: But if Debt be bꝛeught upon a Recegnizance ac⸗ 
knowledged in this Court, then the Defendant may demand Oyer of the 
Recogntzance. 


— 


The ſame Term in the ſame Court. 


Hariſon verſus Errington. 


15 Erroz to reverſe an Inditement of reſcous and Riot, taken in the County 
Palatine of Durham, Bankes aſſigned the Exxozs, wherect one was, therg 
was a Warrant to thzee conjunctim, & diviſim to arreſt the ſayd Hariſon, 
and two of them arreſt him, and therefcze the Arreſt was not well done, foz 
it ought to have been by one, oz all thzee, and the reaſon is, becauſe it is a 
miniſteriall ac, otherwiſe if it had been a judiciall ac, 14. H. 4. 34. 

2. The Indifement of Riot was againſt thzee,and the Jury fcund only one 
of them guilty of the Riot , this is a voyd verdict; foz one;alcne cannot make 
a riot, like to the caſe in 11. H. 4.2. Conſpiracy againſt two, and only ona 
of them is found guilty, it is voyd, foz one alone cannot conſpire. And at ano- 
ther day in the ſame Term Noy tak other exceptions. 

1. Becauſe the Jnditement is Jurator, pro Domino Rege preſentant. &c. 
and doth not ſap, that 12. Jurozs pzeſentant , and peradventure but 1 1, did 
pzeſent. 


2. The names of the Jurozs ought to have been certified , foz peradven- 


ture they are not probe & legales homines , but Uillains and Mutlawes, 15. 
4. 41. 
3. Ut is found that Rolſon the Sheriff by vertne of a Wzit directed fo him, 


came, &c. and upon this relcous was made by Harriſon &c. and it doth not 
appear what manner of Mzit it was, ſcilicet, Elegit: Capias ad ſatisfaciend. 
on &c. and if there were no Mit there can be no reſcons , and albeit he 

a Wait, yet if execution were done by vertue of another N zit which he 


U 
1 Party may diſobey it. as if upon an habere facias ſeiſinam, the Sheriff 
makes a Warrant as upon a Capias, the party is not bound to obey the Bap⸗ 


liffe , if hee bee not a Bapliſfe knowne; but in caſe it appeares they were 


only Bayliffs pro hac Vice. Nota, that an Jnvitemcnt befoze Cozonozs 


which found that the Earl of H. was felo de ſe, was quaſht, becauſe it did nat 
appear that it was per ſacramentum probor. & legal. hominum : And in 


. caſe of Saram , this Term an Inditement was quaſht foz the ſame 
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Rocheſter verſus Ppetit verſas 
. Rickhouſe. Robinſon. 
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The ſame Term in the ſame Court. 


Rocheſter verſus Rickhouſe. 


JN a writ of Error to reverſe a Judgement given in Fjectione firmæ in Neu- 
caſtle, Banks aſſigned theſe errors. 
1. The Plaintiffe declares of a Leaſe made de Burg. fine Tent. which is 
not good, no more then in Ejettione firmæ de HMeſſ. ſive J ent. 
2. Becauſe the Judgement is not q#o4 capit ur as it ought to be, becauſe 
it is vi & armis. , | 
3. The judgement is Ideo conceſſum eſt, where it ought to be conſiderat us eſt, 
and for theſe Errors the Judgement was reverſed : And the ſame day another 


1 between Bell and Margery Strongury was reverſed for the ſame 
cauſes. | 


2 
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The ſame Term in the ſame Court. 


Petit verſu Robinſon. 


N Erroz to reverſe a Judgment given in C. B. in a Replevin, there Jermy 
foz the Plaintiff aſſigned two Erroꝛs: 

I. It apppears, that after the Mzit and beloze the trial, it was coram 
Juſticiar, Dic. Domini Regis, and there was not any ſpecch of any ing but 
of King James befoze, and there is no ſpeech of his demiſe, and therefoze 
this halt be intended befoze the Juſtices of Ring James, which cannot be. 

2. Becaule the Niſi prius is certiſted to be tried befoze Franciſco Harvey, 
Mill. uno Juſticiar. &c. the Poſtea returned, is befoze Franciſco Harvey Arm. 
argued t ſo there was no ſuch Judge of Niſi prius as Francis Harvey: Banks foʒ 
the Defendant, A conceive the firft errozs to be becauſe the adjournment was 
per br. Dom. Reg. and King James was named befoze,ſo that the objection may 
be, that it ſhall ve intended the Mzit of Adjournment of King James, which 
cannot be, but J conceive the Wait is generall, and hill not be intender, hot 
it can be adfonrned by the Kings Mzit who was dead befoge,. and the Clerk 
of the Alliſes who certified if, is bound to take notice of the Kings death, 37. 
H. 6. 28. and alſo the Recezd is not per br. Dic. Dom. Regis, but per br. 
Domini Regis, generally. Aud foz the ſecond, I conceive it is no erroʒ, and 
ik it de erroz,then if the Certificate be not accowing to the Copp, out of which 
the Clerke certifies, it (hall be amended, 22,E.4 22. 35. H. 6.23, b. Co. 
lib. 8, 136. Blackmores caſe, which is a ſtronger caſe then this. But it hath 
been objected, that the Recozd is certified by the Juſtices, and now there can 
be no averment to the contrary ; bnt J conceive that this Court may ſond fo 
the Clark of the Allizes to amend it, and thoſe objections were over-ruled in 


C. B. in the ſame caſe. Doderidge Jultice , J concetve that notwithſtanding - 


the'e exceptions the Judgement ought to be affirmed , foz as to the firif, the 
Court is bound to take notice of the demiſe of the King, and therefoze it ſhall 
be intended the King that now is, and ſo the Mzit of adjournment gaap 
enough, in Dyer. King Henry 8. made a Patent, and it mas Earicus Du gra- 
tia, &c. where it ſhould be Henricus, and pet the Patent good ; ſo in a Wat 
to the Biſhop ,. the ſubſcription is, Epiſcop. Norw. this is good enough, fo2 
the Biſhop at Norwich is very well known. And fo2 the ether , J canceive 
it is not well alleged, becauſe it is not ſhawne whether he were a Knight at 
the time cf the Certificate oz not, and ſo it may well ſtand tagether, that he 
was a Knight, foz he might be an Tſquire at the time ofthe triall, and * 

e 


201 Crabbe and his Wife 5 


verſus Tooker. 


the Rece2d certified might be made Unight, Jones Juſtice fo the ſame intent, 
and that we cuaht to teke notice of the demie of the King, £ therefoze it ſhall 
be intended of the Mit of adjcurnment of the King which now is, and there - 
fore it is no erco;, and pet if it were, it were amendable ; Whitlock Juſtice 
agzeed, and therefoze the Judgement was affirmed by the wbole Cuurt. 
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The ſame Term in the ſame Court. 


, Crabbe and his Wife verſus T ooker. 


N Covenant betweene Falter Crabbe and Anne his Wife, againſt Too ker, 
Ie covenant upon which the breach was layd, was this, Tocher the Deten- 
dant covenanted with Tooker his Son, and Anne Slade (one of the Plaintiffs, 

' whom he intended to marry) to give them their meat and drink in his houſe; 
and if any diſcontent ſhould happen between the Father and Son, ſo chat he, 
and his Wife Anne ſhould diſagree to dwell with Toober the Father, then they 
ſhould have 6. Beaſts gates, &c, Tooker the Son died, Anne diſagree to dwell 
with T ooker the Father, and marries with C vabbe, who with his Wife Anne 
brings this Action, and Taylor argued for the Planitiff that the Action lies, 
for albeit the Covenant be in the conjunctive (if they diſagree) yet it ſhall 
have a diſjunctive interpretation, as where a man covenant to levy a fine to 
one and his heirs, if be dies the Covenantor may levy a fine to his Heirs, and 
Hill and Granges caſe in Plow. Two Tenants in common grant a rent, this 
ſhall be taken for ſeverall Rents, and Co. lib. 5. Slingeſbyes caſe, alſo the 
Wife is party tg this covenant, and ſhe muſt either have remedy upon this 
covenant, after the death of her Husband , or not at all, for ſhe cannot diſa- 
gree in the life time of her Husband per que, &c. 

And it was agreed on the other fide, that there ought to be a diſlike be- 
tween all joyntly, the Father, the Son, and the Wife: and now one of them 
being dead, the covenant is diſcharged, like to the caſe put in Brudenels caſe, 
Co. lib. 5. If Adminiſtration be grant during the minority of 3 if one of them 
dies, the adminiſtration ceaſeth, and 3 1. Flix. in C. B. A Leaſe was made to 
three, and the Leſſor grants to them to be diſpuniſhable of Waſt guamdin ce- 
habitarent, one of them dies, and it was reſolved, that now they ſhall be 
liable to waſt. Alſo the Bar is not bone, for it is pleaded that Di/cordia orta 
fait, and doth not ſhew what manner of diſcord this was, and therefore not 
good; as 3 H 6. In Annuity brought Pro concilio, &c. he ought to ſhew for 
what manner of Councel it was: Whitlock Juſtice was of opinion for the 
Plaintiff, and thatthis Covenant extends to the Wife , and that upon equail 
conſtruction, becauſe it comes in place of the firſt Covenant, and this was in- 
tended for the benefit of the Wife, as well after the death of the Hus band as 
before: ones Juſtice was of the contrary opinion, and that the ſecond cove- 
nant was a ſeverall covenant from the firſt, and that the diſagreement is to 
be made by all three joyntly, and that when one dies the Covenant is gone, 

2. Eliz, Dyer, A man will that 4. B. and C. his Feoffees ſhall ſell his Land, 

B. dies, now the Authority is determined, The Lord Gray committed the 

cuſtody of his Son to four; one of them dies, the authoriry is gone, and in 

this cafe there is no matter of intereſt, but an agreement, and in ſuch a caſe 
as this is a Feme covert, hath a wiff, albeit ſhe hath no tegall will; but in this 
caſe there ought to be a diſagreement of both, and there ought to be a diſlike 
of the Father alſo, and in the Declaration it is alſo ſaid, that ſhe diſ agreed. 

Doderidge agreed with ones, that he Declaration is not good, and that it is 

not warranted by the Covenant, and that the breach is not well aſſigned, The 

caſe is grounded upon the ſecond covenant which conſiſts upon a contingency 


which 
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which contingency is, if there happen any diſcord between the Father and the 
Son, &c. t he words are joynt, and all ought to diſagree True it is, that in 
ſome caſes a conjunRive ſhiall be taken for a disjunctive, but this is accor- 
ding to the matter and circumſtances of the fact, but i our caſe it ſnalb not 
be taken dis junctively. If the Father, the Son, and the Wife had diſagreed, 
then it is cleer that an Action of covenant lies, but this is Cοα, omiſſus, and 
no proviſion for it. Alſo it is only alledged in the Declaration, that ſhe diſ- 
agreed, whereas a mutuall diſagreement between all ought to be alledged, 
and therefore Judgement was given Quod querens mil. capiat per bellam, But 


all agreed, that the Wife might have boarded with Tookey the Father, if ſhe 
would, but her new Hushand could not. | 


Tthowe Sergeant tok divers exceptions to an Inditement of fozcible 
entry upon the Stat. of 8. H.6. againſt Ployden and others foz expelling 
one Syms from his Copi-hold, and the pꝛincipall cxception was, becauſe (diſ- 
ſeiſivit) was not in the Jnditement , and in truth it cannot, foz albeit the 
Stat. of 21.Jac.cap.15. gives pdwer to Judges and Juſtices of Peace to give 
reſtitution of poſſeſſion to Tenants: foz yeares, and Copy-holders , in which 
there (hal be an entry, o2 detainer by fozce , yet the Stat. does not give an In⸗ 
dite ment of fo2cible entry of copy-hold. Noy, a Copy-holder ſhal now have an 
Aditement of fozcible entry, but / diſſeiſivit) ſhal not be in it, foz no Jury will 
find that becauſe it is not poſſible , becauſe a Copy-holder hath no Fz&-hold, 
and yet a Copy-holver ſhall have a Plaint in nature of an Aſſize againſt a 
ſtranger, but not againſt the Lozd: And at la the opinion of the Court 
was, that the Anditement was good, 


1 Ther a Capias directed to the Sheriff of London to take the body of J. S. 
the Capias was returnable die Jovis, which was the day of All-ſouls, 
and thereupon the Sheriff took the party, but he returned, that becauſe 

the return of the UW2it was upon a day that was not Dies Juridicus , he ſuf- 

fered the party to go at large: And the return was holden inſufficient, foz by 

Doderidge the Wzit was good, and the taking and detaining of the party by 

vertue thereof was lawfull, but yet he could not have the party there at the 

ſayd dap, and therefoze the Sheriff was compelled to bzing the party into 

Court, which the ſame day he did accozdingly. . 
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The ſame Term in the ſame Court. 


A0 g2anted a Rent charge of 12 1. to one of his Sons out of the Man⸗ 
K.no2 of D. by Ded, and died, the Gzantc loſt his Deed, the Land is 
extended to I. D. by vertue of a Recognizance acknowledged by the eldeſt 
Son of the Grantoz , the Gzantee ſue foz his Annuity befoze the Councell of 
York to be relieved in equity , foz that in reſpec of the loſſe of the D&evbe 
could not have remedy at the common-Law, and J. D. the Conuze obtained 
a W of this Court upon this ſurmize, that although the Councel 
of Y ork ſhould make a Decree, that he ſhould pay the laid Annuity , pet it 
ſhould be no diſcharge foz ſo much againſt the Conuzoꝛ, becauſe their Decr& 
was no legall eviction. Now came Smith of the Temple, and pꝛaped a 
Precedendo faz the Gzante to the Councel of York, and the opinion ok 
the whole Court was, that a Decrœ, there being no legall evidion, 
wall not be a diſcharge foz ſo. much againſt the Conuzoz. Doderidge, 
the Gzanter of the Rent-charge , having now loſt his Died can have 
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no remed in up, fo; in this caſe Equitas ſequitur legem, and of the ſame 
opinion were nz and Whitlock : hut by Doderidge (which was nat denied) 
if the Gzantee had loſt the Ded by a caſuall loſe, as by firg &c. in ſuch a 
ws he ſhall have remedy in equity : and he ſayd, that in the beginning of 
King James, when Egerton was Led Chancelloz, there was ſuch a Caſe in 
Chancery : A Gzante of a rent-ſeck had ſeiſen of it, ſo that he might have 
an allize, and he deviſed it to J. S. the Deviſ ſued in Chancery to have his 
Rent and lei zen of it, and he could have no remedy foz if in Chancery ; And 
this was one Malleryes caſe- 
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The ſame Term in the ſame Court. 


Ne Hebborne was indited foz topping a way, & c. and it was moved 
OS: the inditement was inſufficient , vecanſe it is not layd that it was 
communis via, but only that it was a way to the Church „and per Curiam, 
it was god enough, and by Jones Juſtice the Inditement is god enough, al⸗ 
though there wants vi & armis , becauſe he who is ſuppoſed to top the wap, 
is owner of the Land, 
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The ſame Term in the ſame Court. 


N Action upon the Caſe, upon a promiſe was brought in the Town of 
Northampton, and the Conſideration alledged was, that if the Defen- 

dant here in the Writ of Errour, would diſcharge Baguot of Execution, &c. 
that then the Plaintiff here in this Wrie of Errour promiſed to pay him eleven 
pounds, and there the Defendant pleaded, quod exoneravit illum de E xecutione 
relaxavit, And Bolſtred, for the Plaintiffe moved this for Errours, that the 
Plaintiffe in the inferiour Court did not ſhew by what manner of releaſe it 
was, nor that it was by writing ; for this being the Conſideration upon which 
the Action is grounded, onght to be put in certain, Mich. 1 J. Iac. Staple 
and King, Execution of a conſideration ought to be ſhown, 35 H. 6. 19. a diſ- 
charge ought to be ſhown in certain, 22 E. 4. 43. the Lord Liſtes Caſe, and 
Mich. 16. lac. in this Court Liverel and Rivers Caſe (which was entred, 
Trin. 16. lac. Rot. 322 ) in an Action upon the Caſe, upon a promiſe up- 
on iſſue joyned, it was found for the Plaintiffe, and it was moved in arreſt of 
Judgement, becauſe the Conſideration was, that the Plaintiffe ſhould diſ- 
charge one Ogle, and he declares, that he did diſcharge him, and thereupon 
he brought this Action, and becauſe he declared but generally, quod exonera- 
vit, the Judgement for that very cauſe was ſtayed, and 36 Eliz, one covenan- 
red to make an aſſurance, and pleaded generally that he had aſſured, and re- 
ſolved that it was not good, and in Raſſe and Harvies Caſe this Term (which 
was entred, Trin. 2 Car. Rot. 1408.) In Covenant the Defendant covenanted 
to give ſecurity, the Defendant pleaded that he offered ſecurity, and reſolved 
that it was not good, per que &c. fermy for the Defendant, that the plea is 
good enough, for a Releaſe by Peroll is ſufficient, I will remember but one 
book, upon which I will rely, 27. H. 8.24. ordons Caſe, in an Action up- 
onthe Caſe, the Defendant aſſumed co the Plaintiffe, that if the Plaintifte 
would diſcharge 1, T. of ſuch an Execution in which he is bound at the ſuit 
of the Plaintiffe, then if I, T. did not ſatisfie the Plaintiffe by ſuch a day, the 
Defendant would do it, and they were at Iſſue upon an Aſſumpſit, and there 
the Count is admitted good, and he need not plead it was by writing, becauſe 
the 
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the Diſcharge is good without writing, but it hath been reſolved, that if a 
man be in execution at my bei: and1 go to the Sheriffe àzad command him 
to diſcharge the Party, this is a good Diſcharge, although it be by Peroll, 
Zones, If I ſay to the Sheriff, ſuffer the party to go at large, this is a good re- 
leaſe both to the party and to the Sheriffe, and by him (relaxzatht ) ingpligs 
a ſufficient releaſe, and therefore the Paintiffe in the Writ of Erroa ſhall be 
barred. And if a man be bound to ſave one harmleſle in an Action brought 
upon this obligation, be pleads that he hath ſaved him harmleſſe, and ſhzws 
not how, the Plaintiffe demurres generally, he ſhall not now take advantage 
of it, Doderidge. The Caſes put by Bo{ſtred are not to this pur poſe, for all thole 
caſes are of — incertaine, and he agreed that a releaſe by perol was ſuf- 
ficient,and the caſe of 22. H. &. is a ftronger caſe then this is. 1/bs: lock, agreed 
alſo, and therefore Doderidge adviſed the Plaintiff co be ſatisfied, or otherwiſe 
they would affirm the firſt Judgement. 
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Trin 2. Car, in the Kings Bench. 


Caryes Caſe. 


J N Caryes caſe of Grayes Inne (where theſe woꝛds were adjudged actionable, 
You a Councellor ? a Foole, an Aſſe, a Hangman, a Councellor of Law, a 
Foole in the Profeſſion) it was ſaid by Jones JnCice, it was not ſufficient to 
ſay, that he was eruditus in Lege, but he ought to ſay that he was Homo Con- 
_ . Ciliarius ; and he (aid that in maintainance againſt Boughton, it came in 
queſtion upon evidence to a Jury whether one who is a Barriſter may give 
advice, and it was ruled that he could not, albeit he had Letters Patents 
to inable him as fully as if he had been called to the Bar: and in Fleerwoods 
caſe ad judged, that theſe wozds (You the Kings Receiver?you are his Deceiver, 
are you not ?) were actionable. 


lm 
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The ſame Term in the ſame Court. 


Ir Tho. Savill was indited foz bꝛeach of the peace within the Pallace , to 

vit, foz aſſaulting Sir Fran: Wortley, and he pleaded his pardon, and 
Doderidge ſaid, that to ſtrike in the place was the laſſe of the right hand by 
the Law, and in this popnt our Law agzees with the Lawes of France and 
Spain, and all other Nations, foz as the perſon of the Ring, ſo his Palace 
and courts of Juſtice are ſo ſacred, that ſuch contempts and affronts are 
judged worthy of ſuch puniſhments, and laid that the Bk of 24. E. 3. 33- 
Biezherbe:t Forfeiture, 22, ( of which he would have Students to take no⸗ 
tice) is that where one came into the Palace armed, and being bꝛought to the 
Barre in his compleat armoz, the cauſe was demanded,” and he ſaid that it 
was in his own defence, being in fear ofa gzeat man then in Court, and he 
was committed to Pziſon by the Ccurt during the Kings pigaſare;, and his 
Lands fozfeited during his life. Vide foz the like matter, 41. E. 3. Fitzb. 
Coron, 280. Dyer 188, 22. E. 3. 1 3. | 
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Hillar. 2, Car. in the Kings Bench. 


e Mathias Wheelborſe was indited at the Seſſions of the Peace; hol- 
den in the Town of Northampton. quia Noctivagus, and becauſe he di- 
vers dayes and nights did frequent the houſe of &c. which was within the li⸗ 
berties of Southampton, and was a ſuſpected 1Bawdy-houſe: and Crawley 
Sergeant moved that this Anditement was inſuffictent fcz thzee reaſons. 
t. Becauſe it does not appeare in the Inditement, that the party knew 
this to be a 4Bawdy-houle. - | 
2. Becauſe it is not (aid that it was a Bawdy-honſs, but that it was ſuſ⸗ 
ſpected to be a Bawdy-houſe. | 
3+ Becauſe the Inditement is befoze Juſtices of Peace, Villz de Nor- 
thampt. and the houſe is infra libertates Viilz de Northampt. and it ſhall not 
be intended that the power of the Juſttces of Peace extend thither, and foz it 
ſee Co. lib 5. 120, Longs caſe. 13, H.7. 33. 34.22, Hf. 7. Kelleway 89. Co. 
lib. 9. Mackaleys caſe ; And the Court gave no opinion concerning the ex- 
ceptions : But another thing was moved, to wit, that one could not be ins 
dited befoze Juſtices of peace foz being Noctivagus, but this is to be inquired 
of in the Leet, and in this the whole Court was againſt him, foz it is a mil- 
demeanor, aud it is contrary to the Statute of Wincheſter , and every one 
map arreſt him: And at another day he moved this laſt exception again, and 
ſayd that the Juſtices of Peace have no power to fine men that are noctiva- 
gant, pet true it is, that a Ceurt:Leet hath ſuch a power, Raſtol. Leet 2. 
and true it is alſo, (as it is in 4. H. 7. 12.) that every one may arreſt a Night- 
walker, but there it is ſaid that if he appeareth to be a man of geod fame, the 
pcrty who arreſts him ought to let him go at lar ge; and the Inditement here 
is only that he was Noctivagus, t it appears not that he is a ſuſpicious Might⸗ 
walker: 4 by Doderidgex Whitlock Juſtices (only pꝛeſent) by the Common 
Law every man may arreſt him who is NoQivagus, and the woꝛzd (Nocti- 
vagus) implies that he was a common ⸗ Might walker, and they ſapd that Ju 
ſtices of peace by their Com million have power to take ſuch Inditements, 
fo it is of ill behaviour , and albeit the Anditement were nought foz the o⸗ 
ther exceptions, pet being good in this, if ſhall not bequaſht , and therefoze 
Judgement was given upon it, and the party fined 40 s. 
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Theſame Term in the ſame Court. 


Sparrow verſus Sherwood. 
| N Trover and Converſion of two loads of Fitches of certain Land &ce. 
The Defendant juſtiſie by the command of Hare, to whom part of the Land 
belongs; aud to one Pots, to whom another part in right of the Lady 
his Wite belongs, and Chews that part of the Fitches did gzow upon the 
Land of one, and part upon the Land of the other, and upon this the Plain- 
tiff demurs : WP m5 4 (531; FR 
1. Wecauſe he juſtiſies by the command of two generally ,,, and he cannot 
jultifie upon the Land of the one by the command of the other, and therefoze 
be ought to have alledged ſeverall commands. 
2. Becauſe he does not ſhew particularly upon whoſe Land the Fitches 
gew, but that part gꝛew upon the Land of ene, and part upon the Land of 
the other, which is incertain. | 


3. Becauſe 


Riſley verſus 
Haynes. 
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3. Becauſe the Mike of Pots is called by the name of Lady, and 
the Wife of an Eſquire cannot be a Lady; Doderidge and Whitlock 
onely pzeſent, foz the firſt were of opinion, that it was god enough; foz al⸗ 
though it were a joynt command, yet the parties commanding having ſeve- 
rall titles, it ch all be taken as ſeverall commands, reddendo ſingula ſingulis: 
and foz the third it is god enongh, being in a Plea,otherwiſe, if it had been in 
a Mit: But foz thg ſecond Exception, the bar is not god enough, becauſe 
incertain, ſo that although upon other Exceptions moved by the Defendant, 
the Replicatlon of the Plaintiff was nof good, yet the Defendants War being 
ill, the Plaintiff ſhall have Judgement upon tbe Declaration: And the 
Plaintiff had Judgement accozding ly. 


The ſame Term in the ſame Court 
Riſley verſust Hains. 


N an Action upon the Caſe, upon an aſſumpſit, the Plaintiffe declared up- 

on the Sale of ſeveral parcells of Tobacco, to wit, for one parcell ſo —4 
for another parcell ſo much, and ſo forward, and in the Concluſion he faith, 
que quidem ſeparales ſummæ in toto ſe attingunt, to 55.1. which (being com- 
puted) is leſſe then the pariculars, and upon non aſſumpſit it was found for 
the Plaintiffe, and now Andrewes moved in arreſt of Judgement, for that 
the particulars, and the ſumming up of them differs, and this being in a De- 
claration( which ought to contain truth) it is not good, and ſo there appears 
to be no cauſe of action, 35. H. 8. Dyer 5 5. And Grices Caſe, in the very point 
Mich. 17. Pac. in this Court, but by ones and hitlock Iuſtices onely preſent, 
the Declaration is good enough, for there is a particular promiſe for every 
parcell and the ſumming up of particulars is only ſurpluſageland officious neſs 
of the Clark, therefore the Indgement was affirmed : And nta, that Foxes 
ſaid obiter in this Caſe, that upon a contract, the Party to whom payment is 
to be made, need not make requeſt, and afterwards it was agreed by the 
whole Court, that it ſhould be amended, otherwiſe it had been more. 
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The ſame Term in the ſame Court. 


Gzeat multitude of Weclſh-men were Invited foz the death of a man, 

by an Jnquiſitioa taken befoze the Co9zaner in the County of Mountgo- 
mery in Wales, and Littleton of Councel with the Welſh-men took ſome 
Exceptions to the Inquiſition : as, 1. That the Cozoner cannot take any 
Inqueſt, unleſle it be ſaper viſum corporis, and fo this purpoſe he cited Brit- 
ton, 6. Ric. 2. Coron. 107. 21. E. 4. 70. 2.Ric. 3.2. This alſo is the reaſon that, if 
a man dzown himſel te, and cannot bz found, the Cozoner cannot enquire of 
the death of this man: but fo2 the Ring to have a fozfeiture of his Gods, an 
Inquiſition ought to be taken befoze the Auſfices of Peace, as it was reſolved 
in this Court, Trin. 13. Iac. upon which thefirſt excepton was, that the Inqui- 
ſition was taken at D. in the time of king. James, ſuper viſum corporis, 
in D. in the time of this king, and foz this he cited two pzeſivents 
out of Cookes 1Booke of Entryes 2 TTY Exception was, * | 
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ifition was per Sacramentum probor. & legal. hominum Com. 
predict. whereas by the tat. of 4+ E. 1. thts inqueſt 4 to be by men of 
the four Mowns next adjoyning, and this ought to appear in the Inditement 
alfo Hill. 10.Jac.Rot. 3. Co. lib. Intr. 3 54. And day was given to the Attozney 
General, to mainfatn this Inquiſition:WBut afterwards Paſch,z.Car. the Jn- 
ditement was quaſhed , eſpecially faz the firft — 
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The ſame Term in the ſame Court, 
King verſus Merrick. 


12 an Action upon the Caſe foz theſe wozds, I charge you King with Felony, 
and you Conſtable ( inueado Thomas Legat) to apprebend him: And a 
verdict foz the Plaintiff. It was moved in arreſt of Jadgemeat by Bacon, 


that the wozds are not actionable; The firſt wozds are not, becanſe they are 


not an expꝛeſſe affirmation, and foz this he cited Mich, 1 1.Jac. in this Ceurt 
Powel and Bauds caſe, where an action was bzought fo theſes wozds, Ihave 
arreſted Powol of Felony, for ſtealing ſheep of mine, and adjuvged not adio⸗ 
gable. | 
Alſo the Plaintiff did not ew in his Declaration what kinde of felony 
this was, and it may be (ach a felony foz which an Action will not lie; foz 
there are divers kinds of felony, and a Payhem is one kind, as appears in 
40 AM Pl. 4.6. H. 7.1 and in this caſe it ſhall be taken in mitiori ſenſu, and 
it wall nat be intended ſuch a felony foz which he may be hanged ; If one 
charge another with felony, becauſe he hath committed a Maphem, it is 
tleer that an action will not lye. © 

And the other wozds, (I charge you Conſtable to apprehend him) are not 
actionable, and the wozds are onely ſpoken to the Plaintiff : Alſo the woꝛds 
are layd to be ſpoken in London, and it appears that the Conſtable was of 
a Town in Norfolk, who cannot appꝛehend any one in London. Earle foz 
the Plaintiff. It hath been argued that the wozvs are not actionable, becauſe 
felony is a generali wozd and contains in it ſelfe a mayhem alſo ; But J cons 
ceive that in this caſe felony (hall be taken acco2ding to the general and com⸗ 
mon acceptation,which is ſuch a Felony foz which a man may loſe his life, 
and fo2 this he cited Co. lib. 4.15.b. Yeomans charged Hext , for my ground 
in Allerton Hext ſeeks my life, and if I could find John Silver, I do not doubt 
but within two da yes to arreſt him upon ſuſpition of Felony : and it was ad⸗ 
judged that foz the laſt wozds the Action lies, becauſe he (hall be impziſoned 
foz ſuſpition of felony , and felony is there taken accozding to the commen 
acceptation of the wozd. 
It hath been objeded that there is no expzeſſe affirmation of the Felony, 
but J conceive that there is, 39. Eliz. Action was bzonght foz theſe wazds; 1 
will call him in queſtion for poyſoning my Aunt, and adjudged that it lyes,and 
Mich. 37. and 3 8. Eliz. Woodrofe and Vaughans caſe fog theſe wozds: I did 
not know Mr. UWodrofe was your Brother, I will prove him perjured, or elſe 
I will bear his charges: and adjuvged actionable. And Hill. 44. Eliz. Rot. 35 1. 
This man ( inuendo John Latham) bath cut my Wives purſe , and his 
Father knowing · of it received it of him, and the Money and Rings 
theeia, and therefore I charge him of flat Felony : and reſolved that foz 
theſe ns, (did cut my Wife's purſe) no adion lies, foz the cutting of anes 
purſe only ia nat felpny, .unlefle it be taken from the perſon ; and to receive 
one is not Felony, but reſolved that the laſt woꝛds were actionoble, and * 
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it was agzeed, that if one ſay, that I. S. did ſee ſuch a one that had commirited 
felonp, and didfuffer him to lip away, A charge him af Folony , theſe noms 
are not actionable, and Mich. 20. Jac. in this Court that theſe wozds (beare 
witneſſe, I arreſt him of felony) are actionable, and ther efoze he pꝛaped judge 
ment foz the Plaintiff. Doderidge Juſtice, che webs arę not actionable : 
And Hexts caſe comes not to this cale, foz chere by thewozy (Felony) it was 
manifeſt what Felony he intended by the circumftances of the ſpeech; to 
wit, that he ment ſuch folony,foz which he might loſe his life; but the wozds 
here being generall of Felony , it may be intended as well of a Mayhem as 
of any other Felony ; foz in an appeal of Paphem, he is arraigned as Felo 
Domini Regis 40. Aſſ. and the other caſe of 44.Eliz, I do arreſt him of flat Fe- 
lony, is nat conſonant with the realen of this cafe, fo2- there bythe 
arreft, his liberty is taken away, but in this caſe there is no reſtraint, and it 
is verg hard to make theſe caſes agzee together, foz wozds are as 
variable as the faces of men &c. Jones Juffice agzoed, and he teok it ſoʒ a ge⸗ 
nerall rule, that where wozds carry a double ſenſe, and there is nothing to 
guide the ſenſe moze one way then another, there the woꝛds are not actiona⸗ 
ble, foz finis eſt legis dirimire lites : And therefoze if ove ſaith of another, 
tyat he hath the Pox, becauſe the ſenſe ts ambignous, it ch ill be inter preted 
in mitiori ſenſu, and therefoze the wozds are not actienable , (o if one ſapes of 
another, that he hath ſtolen his Apples, oz his Com , becauſe tyep may be 
Apples from the tree, o2 Cozn in the field, the taking whereof is no felony : 
but it was adjudged in the Common⸗Pleas, when J was there, that theſe 
woꝛds viz. Thou art a Thief, and haſt Rolen my Corn, are adtienable,-by rea- 
ſon of the addition of the wozd Thiefe. 

Do that the ſpeaking of woꝛds of a double ſenſe are not actionable, unleſſe 
ex antecedentibus , oz conſequentibus, it can be collected that the wozds 
were ſpoken in pejori ſenſu ; Then the wozds in this caſe (I charge 
you with Felony) peradventure intend ſuch a Felony , foz which he ſhall re⸗ 
cover damages only, which is Mayhem , and therefoze no action will lie, 
Theſe woꝛds (Thou art forſworn) are not actionable , becauſe foz\wearing 
map be in oꝛdinary communication, oz in a Court of Juſtice, and it ſhall be 
taken in mitiori ſenſu: but if he ſapes, Thou art forſworn in a Court of Re- 
cord, it is actionable, and if in this caſe he had charged him with Felony, 
and ſapd further that he had ſtolen, &c. they would have been actionable, but 
here he only charges him with Felony, which is an ambiguous wozd ; and 
alſo it is no direc affirmation, and therefoꝛe not actionable , and Judgement 
was given Quod quzrens nil capiat per Billam, 
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The ſame Term in the ſame Court. 


Goods Caſe. 


od and his Wife brought a Writ of Error upon a Judgement, given 
(3 the Court of the Caſtle of Windſor, in an Action of Debt there, which 
was entered Trin. Mich. 2 (ar. Rot. 119. 1 20. and two Errors were aflign- 
cd. 1. Becauſe the Judgement there is given in theſe words, ideo conſideratum 
ad judicatum, & aſſeſſum eſt , whereas it ought to be onely by the word cenß- 
deratum, and the Judgement being the act of the Court, the Law is preciſe in 
it, and therefore it hath been reſolved, that a Judgement given by the word 


(conceſſum) is not good, but it ought to be by the word ( eme? | 
2, Ihe 
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Goods 
Gaſe. | 


2. The coſts ex incremento, are not ſaid to be given, ad petitionem querentis, 28 
it ought to be, for beneficium nemini obtruditur, and therefore it hath been 
reſolved in this Court, that an alien born ſhall not have medietatem ling usæ, if 
he does not requeſt it, and as to this it was anſwered of the other ſide, that 
coſts ought alwayes to be aſſe ſſed ex petitione querentis , and albeit here the 
requeſt of the Plaintiff was aot preciſely put to increaſe of the coſts, yet at the 
beginning of the Ar it is ſaid, Ideo ad petitionem quærentis conſideratum. 
&c. And that coſts ſhall be given ex in cremento, ſo that this requeſt goes to 
all the Sentence, and by the unanimous opinion of all the Court, the Judge- 
ment was reverſed for both the Errourrs, for 1. Ideo conſiderat. adjudica t. c. 
is not good, the Judgement being the Act of the Court, and the Law bath 
appointed in what words it ſhall be given, and if other words ſhould be ſut- 
fered, great incertainty and confuſion would enſue, and needleſſe verboſity 
is the mother of difficulty, 2. The increaſe of coſts ought to be given ad peti- 
tionem querentis, and the words (ad petitionem querentis) being miſplaced, 
will not ſupply this defect, and Dammages ex incremento is alwayes given ad 
petitionem querent. for as Bratton ſaith, Omne judicium eft trinus attus trium 
perſonarum, judicis, actoris, & rei, and if in this caſe, the uſuall form ſhould 
not be obſerved, all would be in a confuſion, and in as much as the words are 
miſplaced, it is as if they had not been put in at all, and therefore void, like 
to a caſe put in z/alſinghams caſe in Plowden, where an averrement miſplaced, 
is, as if there were none: In this caſe the Judgement was reverſed, and Trix. 
3 Car. in B. B. intr. Hill 2 Car. Rot. 849. judgement was reverſed, becauſe it 
was Jdeo conceſſum & conſideratum eſt. 
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eaſe of a common perſon There 


needs no Office found fur ihe 
King 53 
Where an Eſtate ſhall be deveſted 
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Where not 64. without Returne, 
or Monftrans de droit 64 
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Where of a condition, where not 
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Grant 61 
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Perjury, where not puniſhable 144 

Pleadings 28.42 101. 109.152.150. 

160.163.206. 

Void becauſe double Plea, 113.114 

ul tiel in rerum natura no Plea in 

appeal of Mayhem 115 

Perpetuities 97. not tollerable 80 

Plenarty, by laduction of a Lay-man 

37. Binds not the King 133 
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Proviſo, How to be conſtrued 27 
For a Limitation 533. 117.118,119 
Where repugnant and void 87 

Poſſeſſio fratris 35 

Principal & Acceſſare 107 

Priſoners, Muſt be delivered over at 
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101 þ 
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Reſtitution 
Of an Alderman to his place 
Of one put out of his Office 
Reſervation 
how conſtrued 
Revivor 


134 
176 
145,195. 
17 
167 
. 

Qaring i in an Act of Parliament 
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Treſpaſſe 161 


Tithes 140 
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Not to be abridged 8 


Void upon a tender 18 
Raiſed by word upon a good conſi- 
deration , where good, Where 
not 417.49 

Ra iled upon Contracts 8 
Conſiderations to raiſe Uſes 48 49 
A bare Covenant in writing with- 
out conſideration, will not raiſe 


an Uſe 50 
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to Uſes 72 
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Uſes grounded upon fraud 77 
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Uſe upon a Bargain and Sale for years 
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Uſe averred upon a Fine upon render 
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Ager of Law 127 
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Record, in caſe of the King, it is 
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| 28. 29 
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( our reo Reader, theſe Books following are to be ſold 


by John Place, at Furnivals Inne Gate m Holborn. 


He Hiſtory ofthe World, by Sir alter Raleigh, in Fol. 
New Caſes of the years and time of Hen. 8. Ed. 6. and Q, Mary; 
by john March of Grayes- Inne, Barriſter, iu 8. 
Tranſactions of the High Court of Chancery, collected by William 
Tothe!, Eſq; and ſince Reviſed by Sir Robert Helborz, | 

Witchcraft condemned, or Doctor Laib revived,in the unheard 
of Practiſes of Ann Bodinbam, arraigned at Sarum Aſſizes, 1653. 
Vade Mecum : wherunto is added an Abridgment of Stamfords Pleas, 
An Abridgment of the Lord Dyers Reports, by Sir Tho: Ireland. 
The great myſtery of Godlineſs, by Joſ. Hall. B. Norwich. 
Declarations and Pleadings,by . S. in the time of E⁵＋. Jam. & Cha. 
Clareſtella, together with Elegies, Epigrams, Sat yrs, by K . Heath. Eſ. 
The Impoſit ion of Hands, by Juſ. Hall. B. of Norwich. 

The Office of a Lord chancellor, by the Lord Elleſmore. 

The Peace- maker, by William Page, B. D. 

The Doctrine of the Saints Infirmities, by Dr. Preſton. ? 
A Treatiſe of the Sabbath day, by Fra. White,B. of Ely in 4. 

A ſhort Chatechiſm, by William How, Miniſter of the Goſpel. 

The Laymans Lawyer : or the ſecond part of the practick part of 

the Law, iz 8. 8 
I The Faithfull Councellor © or the Marrow of the Law in Engliſh, 

theſecond part by : Sheppard, Eſquire. in 4 

Declarations, Counts, and Pleadings, in Engliſh, the ſecond 
Part, collected by Richard Brownlow Eſquire, late P rothonotary of 
the Common Pleas, Mr. #albazk a Partner. in 4. 

The Scriveners Guide, or the Compleat Clark, ſhewing all manner 
of Pre ſidents for Conveyances, &c. collected and perfected, with 
the advice and judgement of ſeverall able Judges and Sages in the 
Law. in 4. | | | 
Commentary of Cajus Cæſar of all his Wars in Gallia „with the 
Obſervations of Sir Clement Edmunds, as alſo our modern T raining 
with addition of his Aeddalt and Life. im fol, 

Poems by Mathew Stevenſon. | 
.- The pating Iſland : an excellent Play, by Dr. Strode. 

A o this preſent Book of the Lord Pophams Reports: 
A Chatechiſm, according to the Common Prayer and Litturgy 
of the Church of England, for all yong Children to learne before 

. their; dmittance to the Sacrament. One ſheet of paper „ by the 


W 


able and of Alen Smallwood B. D. £ 
The juriſdiction of all Court-Leets & Court-Ba rron, by Rig 
late of B armards Inne, fold by J. Place and Partners.  £ 


